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LETTER OF TRANSMITTAL
The U.S. Commission on Civil Rights

Washhgfon, D.O., February 1966

The President
The President of the Senate
The Speaker of the House of Representatives

Sirs:

The Commission on Civil Rio;hts presents to you this report pursuant

to Public Law 85-315 as amended.
The survey presents and analyzes information coverino; school

desegregation in the Soutliern and border States during the 1965-66

school year under Title VI of the Civil Rights Act of 1964. This in-

formation was obtained by the Commission from investigations con-

ducted in 1965, as well as from other sources. The Commission has

found that while many previously segregated school districts adopted

a policy of desegregation for the first time during the school year 1965-

66, the number of Negro children in the Deep South who are actually

attending school with whites is still very low. The Commission's

recommendations deal principally with improving the policies and
procedures for monitoring compliance with Title VI and ensuring that

the standards established by the Office of Education are adequate to

disestablish fully the dual, racially segregated school systems involved.

We urge your consideration of the facts presented and the recom-

mendations for corrective action.

Respectfully yours,

John A. Hannah, Chairman
Eugene Patterson, Vice Chairman
Frankie M. Freeman
Erwin N. Grisw^old

Rev. Theodore M. Hesburgh, C.S.C.

Robert S. Rankin
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PREFACE
Title VI of the Civil Eights Act of 1964 bans racial discrimination

in programs and activities receiA'ing Federal financial assistance and

authorizes Federal agencies to impose sanctions for noncompliance, in-

cluding the withholding of Federal fmids. The law has a major im-

pact upon the desegregation of public schools, for the schools of the

Nation receive aid under several Federal programs.

This survey shows that in 1965 significant progress was made mider

Title VI in obtaining the agreement of school districts to desegregate

their schools but the number of Negro children actually attending

school with white children in the Deep South is still very small.

Following the opening of schools in the fall of 1965, the Commission
undertook a field study in an effort to identif}' the principal obstacles

encountered in the desegregation of elementary and secondary schools

in the Southern and border States. Because there are nearly 5,000

school districts in these States, it was possible for the Conunission's

staff to visit only a cross section of school districts. AVhile the infor-

mation gathered by field study has been supplemented by data received

from other governmental and nongovernmental agencies, this survey

is not an all-inclusive report of tlie status of school desegregation

throughout the Southern and bordei- States. It does contain reports

of some of the progress made, identification of some of the principal

barriers to obtaining further progress, and recommendations for cor-

rective action.

This survey is also limited to the kinds of problems of school de-

segregation encountered in the 17 Southern and border States which
prior to 1954 required by law the maintenance of dual, racially segre-

gated school systems. In so limiting the survey, the Commission rec-

ognizes that the eradication of school segregation imposed by State

law will not necessarily resolve all the issues which may be j-aised con-

cerning the validity of a school system's assignment policies. The
elimination of legally required segregation may result only in bringing

a school system to the level of many systems in tlie North where, not-

withstanding the absence of any history of State laws requiring segre-

gation, most Negro students and most white students are isolated from
each other in separate schools. The causes and effects of such isolation

will be explored fully in response to the request made to the Commis-



sion by the President on November 17, 1965, to gather the facts on

"racial isolation in the schools . . . both in the North and the South

—

because of housing patterns, school districting, economic stratification

and population movements" and to study the effect of such isolation

in inhibiting quality education for all.



I. INTRODUCTION
In the 1054 school desegregation cases the U.S. Supreme Court,

stressing the significance of education, ruled that public school segi-e-

gation required or permitted by State law was unconstitutional, on the

ground that "though the physical facilities and other 'tangible' factors

may be equal, . .
."' ^ ''separate educational facilities are inherently

miequal." ^ The court commented :

^

Today, education is perhaps the most important function of state and local

governments. Compulsory school attendance laws and the great expenditures for

education both demonstrate our recognition of the importance of education to

our democratic society. It is required in the performance of our most basic public

responsibilities, even service in the armed forces. It is the very foundation of

good citizenship. Today it is a principal instrument in awakening the child to

cultural values, in preparing him for later professional training, and in helping

him to adjust normally to his environment. In these days, it is doulifful that any
child may reasonably be exi>ected to succeed in life if he is denied the opportunity

of an education. Such an opportunity, where the state has undertaken to pro-

vide it, is a right which must be made available to all on equal terms.

In 1955, the Supreme Court implemented its decision. It gave the

Federal district courts tlie responsibility of supervising the disestab-

lishment of the dual and separate scliool systems of the Southern and
border States, all of which required or permitted school segregation

by constitutional or statutoiy provision.^ Desegregation was to take

place "with all deliberate speed.'" ^ But progress was slow. In 1964,

nine years after the second Broirn decision, there were still school

districts which had not yet initiated a plan of desegregation.^

In 1964, with only 2.25 percent of the Negro children in the 11 States

of the Confederacy and 10.9 percent in the entire region encompassing
the Southern and border States attending school with white children,^

with 1,555 biracial school districts out of 3,031 still fully segregated,*

and with 3,101,043 Negro children in the region attending all-Negro

i Brown v. Board of Education of Topeka, 347 U.S. 483, 493 (1954).
^ Id. at 495.
5 Id. at 493.
* See Report of the United States Commission on Civil Rightfi, 1959, at 158.
= Broun v. Board of Education of Topeka, 349 U.S. 294, 301 (1955).
8 See Southern Education Reporting Service (SERS), Statistical Summary 2, Nov.

1964.
T Id. Dec. 1965 at 29.
» Ibid.
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schools," Congress enax:ted the Civil Rights Act of 1964.^° This statute

heralded a new era in school desegi'egation. For the first time the U.S.

Attorney General was given statutoiy authority to intervene in school

desegregation suits (Title IX) /^ and, upon receipt of a complaint, to

initiate such suits (Title IV).^- Most significantly, hoAvever, Federal

power was to be brought to bear in a manner which promised speedier

and more substantial desegregation than had been achieved through

the voluntary efforts of school boards and district-by-district litiga-

tion. Title VI of the act banned discnmination on the ground of race,

color, or national origin in federally assisted programs ^^—among
which were several programs under which money was funneled into

the Nation's public school systems.

Title VI authorized and directed each Federal department and
agency administering a program of Federal financial assistance to

effectuate the nondiscrimination ban by regulations and provided rem-

edies for noncompliance, among which were the refusal or termination

of the assistance.^* The Commissioner of Education administers 13

Federal progi^ams providing money for the Nation's public school sys-

tems, including aid for vocational education, aid for federally impacted
areas, and the National Defense Education Act programs.^^ During
fiscal year 1964, $176,546,992 was distributed to State and local school

agencies in the 17 Southern and border States.^^ The passage of the

Elementary and Secondary Education Act of 1965 " added an addi-

tional appropriation of $589,946,135 for allocation to the 17 Southern
and border States for fiscal year 1966.^'* With funds of such magnitude
at stake, most school systems would be placed at a serious disadvantage
by termination of Federal assistance.

General regulations implementing Title VI were published by the

Department of Health, Education, and Welfare in December 1964,

9 Ihid.

"42 U.S.C. § 1971, 1975. 2000 (1964).
«42 U.S.C. § 2000h-2 (1964).
12 42 U.S.C. § 2.000O-6 (1964).
"42 U.S.C. §2000d (1964).
"42 U.S.C. § 2000d-l (1964).
15 Vocational Education Act of 1917 (Smith-HiiRhes Act), 20 U.S.C. 11 (1964) ; Voca-

tional Education Act of 1946 (The George-Barden Act), 20 U.S.C. 15i (1964) ; Vocational
Education Act of 1963, 20 U.S.C. 35 (1964) ; Financial Assistance for Areas Affected by
Federal Activities, 20 U.S.C. 236 (1964) : School Construction in Areas Affected b.v Fed-
eral Activities, 20 U.S.C. 631 (1964) ; National Defense Education Act, 20 U.S.C. 401
(1964).
" Figures obtained for each prosrram from U.S. Office of Education, Budget Branch, Office

of Administration (Dept. H.E.W), Nov. 24, 1965.
"79 Stat. 27 (1965).
"U.S. Office of Education, Budget Branch, Office of Administration (Dept. H.E.W),

"Elementary and Secondary Educational Activities Fiscal Year 1966 Authorization."



to become effective in January 1965.^^ In April 1965, the Office of

Education established standards for school desegregation in a docu-

ment entitled "General Statement of Policies Under Title VI of the

Civil Rights Act of 1964 Respecting Desegregation of Elementary and
Secondary Schools."

1" "Nondiscrimination in Federally-Assisted Programs of the Department of Health, Edu-
cation, and Welfare— Effectuation of Title VI of the Civil Rights Act of 1964," 45 C.F.R.
80 (1964).





11. THE JUDICIAL CONTEXT
In promulgating standards to govern school desegregation, the

Office of Education was required to make choices—including choices

with respect to the rate of desegregation and the substantive standards

by which it could be determined Avhether the method of pupil assign-

ment was acceptable. The legislative history of Title VI does not make
clear what relationship, if any, was contemplated by Congress between

the standards to be established by the Office of Education and the

body of judicial decisions in the area of school desegregation. It ap-

peared, however, that C^ongress wanted the Title VI standards applied

across the board. As Senator Past ore, floor manager of Title VI, said

in debate, "there could not be one rule for Ehode Island and another

one for South Carolina and another one for California. The rules

and regulations which are made must be uniform, on a nationwide

basis, to apply to all people of the country." -° The necessary corollary

was that, if a particular decision of a Federal court of appeals or a

Federal district court conflicted with the decision of another lower

Federal court, the Office of Education was free to disregard at least

one of them.

The legislative history did not make it clear whether the Office of

Education was bound to follow lower Federal court decisions with
respect to which there was no conflict. Nor did the legislative history

make clear the relationship, if any, of the Supreme Court decisions

to the Office of Education standards.

Regardless of how these questions should be answered, it is apparent
that the Statement of Policies was adopted in the context of a body of

desegregation law which inevitably influenced administrative choices.

It is therefore appropriate, in analyzing the Statement of Policies, to

cast a backward glance at that body of law.

In Brown v. Board of Education of To'peka^^ in 1954, the Supreme
Court ruled that educational facilities operated on the basis of race

were "inherently unequal'' and thus constituted a denial of equal pro-

tection of the laws as guaranteed by the 14th amendment to Negro
children. The Brown decision thus invalidated the "separate but
equal" doctrine as applied to public education. The Court did not,

however, at the time of the decision, set forth the manner in which

2" 110 Cong. Rec. 6047 (1964).
*i Supra note 1.



Southern schools were to be deseofreffated. Instead, a year hiter the

Court heard further argument on the nature of the decree necessary

to implement its decision and subsequently remanded the cases to the

Federal district courts in which the cases originated. The district

courts were directed to fashion decrees which would provide for all

steps "necessary and proper to admit [the Negro plaintiffs] to public

schools on a racially nondiscriminatory basis with all deliberate

speed. . .
." -2 The Court recognized the necessity for a gradual ad-

justment from the existing segregated system to a nondiscriminatory

system and therefore did not establish guidelines for implementation
of its ruling but left the problem of assuring compliance with the con-

stitutional mandate to the lower Federal courts. Such questions as the

minimum rate of desegregation, the permissible method of desegrega-

tion, and, for that matter, w^hat constitutes desegregation were left

open.

A. Rate of Desegregation

The second Brown decision required "a prompt and reasonable start

toward full compliance." A delay w^as authorized only if the school

district could "establish that such time is necessary in the public in-

terest and is consistent with good faith compliance at the earliest prac-

ticable date." -^ The factors which the courts could consider were

:

. . . problems related to administration, arising from the physical condition of

the school plant, the school transportation system, personnel, revision of school

districts and attendance areas into compact units to achieve a system of deter-

mining admission to the public schools on a nonracial basis, and revision of local

laws and regulations which may be necessary in solving the foregoing problems.^^

The burden was on the school board to establish hardship. The Court
stated that "it should go without saying that the vitality of these con-

stitutional principles cannot be allowed to yield simply because of dis-

agreement with them." -^ Subsequently, the Court confirmed that

community hostility was not an acceptable reason for delaying school

desegregation.-^

Some courts required the admission of Negro students immediately.

For example the Court of Appeals for the Third Circuit rejected a

grade-a-year plan for those districts not yet desegregated in Delaware
and ordered immediate admission for all Negro students in all grades

who wished to attend formerly all-white schools. The court held that

tlie slower rate applicable in tlie South did not apply in Delaware be-

cause it was further along "upon the road toward full integration

^- Brown v. Board of Education of Topeka, supra note 5.

" Id. at 300.
2< Id. at 300, 301.
25 Id. at 300.
2« Cooper V. Aaron^ 358 U.S. 1 (1958).



. .
.".^' Similarly, a court in Virginia ordered immediate desegrega-

tion in all grades.'^

Nevertheless, during 1959 and 1960, grade-a-year plans were being

approved in many States.-^ In 1961, it was held that if a school dis-

trict had delayed desegregation while a neighboring district had begun,

the first district was required, in a single step, to desegregate all grades

already desegregated by its neighbor.^"

Another development occurred in 1962, when the Fifth Circuit Court
of Appeals ordered into effect a plan whereby all requests for transfer

would be considered without regard to race.^^ Answering in part the

objection that a grade-a-year plan beginning with the first grade pre-

cludes a desegregated education for those above grade 1 in the year

when desegregation commences, the order included requests for transfer

of Xegro students into formerly all-white schools in grades above those

being currently desegregated. Two Sixth Circuit decisions had re-

fused to allow such transfers on the theory that the "smooth working
of a plan could be thwarted by a multiplicity of suits by individuals

seeking admission to grades not yet reached in the desegregation

plan." '-

In 1962, the Sixth Circuit said :

^^

We do not think that the twelve-year plan of desegregation adopted at this

late date meets either the spirit or specific requirements of the decisions of the

Supreme Court.

In 1963 the Supreme Court observed :
^*

Given the extended time which has elapsed, it is far from clear that the man-
date of the second Broun decision requiring that desegregation proceed with

"all deliberate speed" would today be fully satisfied by types of plans or programs
for desegregation of public educational facilities which eight years ago might
have been deemed sufficient.

--Evans v. Ennis, 281 F. 2d 385, .393 (3d Cir. 1960), cert, denied, 364 U.S. 933 (1961).
=8 Blackwell v. Fairfax County School Board, Civil No. 1967, E.D. Va., Sept. 22, 1960, 5

Race Rel. L. Rep. 1056 (1960).
-^'E.g., Kelley v. Board of Education of the City of Nashville, 270 F. 2d 209 (6th Cir.

1959) (be},nnning witli grade 1), cert, denied, 361 U.S. 924 (1959) ; Calhoun v. Meml)ers
of the Board of Education, City of Atlanta, Civil No. 6298. N.D. Ga., Dec. 30, 1959, Jan. 19,

20, 19C0, 5 Race Rel. L. Rep. 56, 59. 65, 70 (1960) (beginning witii grade 12).
3" Vick V. Board of Education of Obion County, Civil No. 1259, W.D. Tenn., Dec. 15, 1961,

6 Race Rel. L. Rep. 1001 (1961) ; Maxwell v. County Board of Education of Davidson
County, 203 F. Supp. 708 (M.D. Tenn. 1960), 301 F. 2d 828 (6th Cir. 1962), modified, 373
U.S. 683 (1963).

3^ Augustus V. Board of Public Instruction of Escambia County, 306 F. 2d 863 (5th Cir.

1962).
3^ Maxwell V. County Board of Education of Davidson Co., 301 F. 2d 828, 829 (6th Cir.

1962), modified. 373 U.S. 683 (1963) ; Go.f.t v. Board of Education of the City of Knox-
ville, 301 F. 2d 164 (6th Cir. 1962), rev'd on other grounds, 373 U.S. 683 (1963).

"' Goss V. Board of Education of the City of Knoxville, 301 F. 2d 164, 167 (6th Cir.

1962), rev'd on other grounds, 373 tl.S 683 (1963).
M Watson V. City of Memphis, 373 U.S. 526, 530 (1963).



In the same year, the Fourth Circuit refused to allow one district

12 yeai-s to deseo:ie<rate.^^ And many decisions in the border States

ordered immediate desegregation.^^

In 1964, in the Prince Pxlward County case, the Supreme Court said

"there has been entirely too much deliberation and not enough speed

in enforcing the constitutional rights which we held in Brown v. Board
of Education, suqyra^ had been denied Prince Edward County Negro
children." 3^

The Court has also said :

^^

We are not unmindful of the deep-rooted problems involved. Indeed, it was
consideration for the multifarious local diflSculties and "variety of obstacles"

which might arise in this transition that led this Court eight years ago to frame
its mandate in Brown in such language as "good faith compliance at the earliest

practicable date" and "all deliberate speed" Brovyii v. Board of Education, 349
U.S. at 300. 301 .... Xcnv, however, eight years after the first Brovn decision,

the context in which we must interpret and apply this language to plans for

desegregation has been significantly altered.

Other courts of appeals accordingly held that grade-a-year plans

were no longer acceptable. In the Sixth Circuit it was held that a

grade-a-year plan for Memphis was too slow, and that Memphis must
complete the desegregation of the six remaining segregated grades
within two years.^** The Fifth Circuit set "minimum standards" by
which desegregation would be accomplished at the rate of three grades
the first year and two grades per year thereafter.^" Subsequently,
the Fifth Circuit accelerated the rate of desegregation under a Mus-
cogee County, Ga., plan after the district court had approved a one
grade per year transfer plan beginning with the 12th grade in 1964.

The Court stated that "the rule has become : the later the start, the

shorter the time allowed for [full] transition," and held that Muscogee
County was required to desegregate the first grade in 1965 and that

September 1968 was the maximum additional time to be allowed for

the inclusion of all grades in the plan."

In 1965, subsequent to the adoption of the Statement of Policies,

the Supreme Court declared that "more than a decade has passed

since we directed desegregation of public school facilities 'with all

^Jackson v. School Board o/ the City of Lynchl)urg, 321 F. 2d 230 (4th Cir. 1963).
38 Walker v. Richmond, Board of Education, Civil No. 241, E.D. Ky.. June 14, 1963, 8

Race Rel. L. Rep. 950 (1963) : Davis v. Board of Education of Charleston Consolidated
School District No. 7 of Mississippi County, 216 F. Supp. 295 (E.D. Mo. 1963).; Mason v.

Jessamine County Board of Education, Civil No. 1496, E.D. Ky., Jan. 20, 1963, 8 Race Rel.

L.Rep. 75 (1963).
^^Oriffin V. County School Board, 877 U.S. 218, 229 (1964).
3« Calhoun v. Latimer, 377 U.S. 263, 264 (1964).
^Northcross v. Board of Education of the City of Memphis, 333 F. 2d 6^1 (6th Clr. 1964).
*<> Armstrong v. Board of Education of the City of Birmingham, 333 F. 2d 47 (5th Cir.

1964).
" Lockett V. Board of Education of Muscogee County School District, 342 F. 2d 225, 228

(5th Cir. 1965). The same schedule was required of Bibb County. Georgia, Bivins v. Board
of Public Education and Orphanage of Bibb County, 242 F. 2d 229 (5th Clr. 1965).



deliberate speed,' .... Delays in desegregation of school systems

are no longer tolerable." *^ The Court repeated this statement again

when it ordered the Fort Smith, Ark., district to give immediate

relief to Negro petitioners who had been assigned to a Xegro high

school on the basis of race.*^ The Court relied also upon the fact that

the petitioners were prevented from taking certain courses offered

only at another high school limited to white students.

In Kemj) v. Beasley. the school district had initiated a freedom of

choice plan which would cover all 12 grades by the 1968-69 school year.

The Eighth Circuit held that the rate was not fast enough and
ordered that the district be completely desegregated by the 1967-68

school year.^*

B. Method of Assignment

The Brown decision did not specify what constituted "desegrega-

tion"—wholly apart from what constituted an adequate speed for

achieving it. Several kinds of plans emerged, basically falling into

three categories

:

(1) rezoning of attendance areas for all schools, white and Xegro
(all pupils residing within a delineated area are automatically as-

signed to the school therein)

.

(2) individual pupil assignment (each pupil is judged by

established criteria and assigned to the school determined to be

appropriate)

.

(3) free choice of school (all schools in the system or within a par-

ticular area are open to any eligible pupil without regard to race or

residence)

.

1. Rezoning Attendance Areas

The attendance zone is a traditional method of apportioning stu-

dents am.ong schools. At the time when the Statement of Policies was
adopted, however, the courts had held that attendance zone lines

could not be gerrymandered to preserve segregation.^"^ In Wheeler v.

Durham City Board of Education, the district court ordered desegre-

gation of the city schools after having found that school zone lines had
"been drawn along racial residential lines, ratlier than along natural

boundaries or the perimeters of compact areas surrounding the

particular schools." ^^ The Sixth Circuit had decided that "disturb-

ing the people as little as possible" and preserving school loyalties

were improper criteria and could not be used in drawing lines, North-

^ Bradley v. School Board of the City of Richmond, 15 L ed 2d 1S7. 188, 189 (1965).
« Roger v. Paul, 15 L ed 2d 265, 267 (1965).
" 352 F. 2d 14, 20 (8th Cir. 1965).
«BMs7i V. Orleans Parish School Board, 230 F. Supp. 509 (E.D. La. 1963) ; Northcroas v.

Board of Education of City of Memphis, supra note 39.
*8 Civil No. C-54-D-60, M.D. N.C., August 3. 1964.



cross V. Board of Education of City of Memphis, 333 F. 2d 661, 664
(6th Cir. 1964.)

In the same case the court had held that the burden of proof is on

the school district to demonstrate that the lines were not drawn for the

purpose of preservinfr se<rreo:ati()n. District courts had divided on

this issue.*^

Most school districts desegratino; under a geographic attendance

zone plan included some provision for voluntary transfer. One tjrpe of

transfer provision jrives the student the right to request a transfer to

any other school of the appropriate grade level, limited only by the

capacity of the school selected.

Other transfer provisions limit transfers by standards which vary

from plan to plan. Under a plan approved by the Sixth Circuit in 1959

for Xashville, Tenn., a student Avas entitled to a transfer from the

school in which the rezoning placed him, if he found himself assigned

to a school that previously served the other race, or to a school or class

in which members of the other race were in the majority. In approv-

ing the plan the court seems to have considered the provision only

as a device which permitted Negro students to retreat to segregation

and not as one which permitted white students to escape from desegre-

gation.*^ Wliite students could transfer out of schools formerly serv-

ing only Negroes or mostly Negroes, recreating segregation from
which, under the rule, Negro students could not escape. In four years

of operation in Nashville, all white children exercised their right to

transfer from formerly all-Negro or predominantly Negro schools,

leaving the enrollment completely Negro.*'' The original assignment

was not based on race but the transfer right was.

The minority transfer rule, as it is called, was widely adopted,^"

but in 1963 the Supreme Court held such a provision unconstitutional

on the ground that "the transfer system proposed lends itself to per-

petuation of segregation," ^^

Subsequent to the adoption of the Statement of Policies a Federal

district court in Oklahoma required the Oklahoma City School Board
to incorporate in its geographic zoning desegregation plan a new "ma-
iority to minority'' transfer provision which would "enable all pupils

assigned to schools where their race predominates (more than 50 per-

cent) to obtain transfer, for that reason, space permitting, to schools

" Davis V. Board of Education of Charleston Consolidated School District No. 7 of Mit-
sissinpi Countii. supra note 36 : Buxh v. Orleans Parish School Board, supra note 45.

^^Kelley v. Board of Education of the City of Nashville. 270 F. 2d 209. 229 {6th Cir.

1959). cert, denied, .361 U.S. 924 (1959).
'» Sniithprn .School News. Oct. 1960, p. 5.

™ Goss V. Board of Education of the Citi/ of Knoxrille. 186 P. Supp. 559 (E.D. Tenn.
1960) : 301 F. 2d 164 (6th Cir. 1962). re\^d. 373 U.S. 6S3 (1963) ; Mamrell v. County Board
of Education of Davidson County, supra note 30 : Mapp v. Board of Education of the City
of Chattanoooa, Civil No. 3564, E.D. Tenn.. Oct. 21. 1960. 5 Race Rel. L. Rep. 1035 (1960).

51 Goss V. Board of Education of Knoxville, 373 U.S. 683, 686 (1963).
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where their race is in the minority (less than 50 percent).'' ^= The
facts of the Dowell case showed that there were all-Negro schools

which were the result, in part, of laws retjuiring segregation in hous-

ing and education. A report prepared by court-appointed experts

had declared that "inflexible adherence to the neighborhood school

policy in making initial assignments serves to maintain and extend

school segregation by extending areas of all Negro housing, destroy-

ing in the process already integrated neighborhoods and tliereby in-

creasing the number of segregated schools.'' °^ The court concluded

that "the existence of segregated residential patterns make necessary

at the very least, a transfer policy which enables pupils to transfer to

schools outside the school of their residence where the majority of

pupils are of a different race or color," ^* enabling Negro students

trapped in Negro schools to transfer out and obtain an integrated

education.

2. Pupil Placement

Subsequent to the Brown decision,^^ all of the Southern States

adopted pupil placement laws.^*' These laws give either State or local

officials the authority to assign students according to certain specified

criteria other than race. Under the Alabama law, which served as a

model, local school officials were directed to consider many factors

before assigning a student to a particular school,^'" including (1) avail-

able facilities, including staff and transportation
; (2) school curricula

in relation to the academic preparation and abilities of the individual

child; (3) the pupil's personal qualifications, such as health, morals,

and home environment; and (4) the effect of the admission of the

particular pupil on the other pupils and the community. Under these

laws, the parent or guardian of any pupil could request his transfer

to another school after the appropriate board had made an original

assignment.

On their face the pupil placement laws were not invalid.^^ In ])rac-

tice most school boards initially assigned all students by race under

the pupil placement laws, subject to the right of any student to apply

for reassignment. By the time of the adoption of the Statement of

^^ Dowell V. School Board of Oklahoma City Public Schools, 244 F. Supp. 971, 977 (W.D.
Okla. 1965).

53 Ibid.
« Ibid.
5= Brown v. Board of Education of Topeka. 347 U.S. 483 (1954).
68 Ala. Acts 1955, vol. 1, No. 201, p. 492: Ark. Acts 1959, vol. 2. No. 461, p. 1827:

Fla. Laws 2d Ex. Sess. 1956, ch. 31380, p. 30 : Ga. Laws 1961, H. Res. No. 225 ; La. Acts
1958, Act No. 259, p. 856: Miss. Afts 1060, S. Pill Nos. 2010 1900: N.C. Laws lOx. Spss.

1956, ch. 7. p. 14 : S.C. Acts 1955, No. 55, p. 83 ; Tenn. Acts 1957, ch. 13, p. 40 : Tex. Acts
1957, ch. 287, p. 683 : Va. Acts 1958, ch. 500, p. 638, as amended by Va. Acts Ex. Sess. 1959,
ch. 71. p. 165.
' Ala. Acts 1955, vol. 1, No. 201, p. 492.
58 See Shuttlesworth v. Birmingham Board of Education, 162 F. Supp. 372 (N.D. Ala.

1958), aff'd per curiam, S58 U.S. 101 (1958).
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Policies, courts had refused to countenance this application of the

pupil placement laws. In 1960, the Eighth Circuit held that place-

ment standards could not be devised or applied "to preserve an exist-

ing system of imposed segregation."^^ In 1961, the Fourth Circuit

held that initial assignments based on race violate the 14th amend-

ment even though there are provisions for transfer.'^" In 1962, a dis-

trict court found that under the Louisiana pupil placement law, the

school board assigned children to racially segregated schools in their

residential areas, and that "after being so assigned, each child wishing

to exercise his right to elect pursuant to the court's plan of desegrega-

tion was subjected to the testing program. . .
.^^ The Fifth Circuit,

quoting the district court, said

:

. . . this failure to test all pupils is the constitutional vice in the Board's testing

program. However valid a Pupil Placement Act may be on its face, it may not

be selectively applied. Moreover, where a school system is segregated there is

no constitutional basis whatever for using a Pupil Placement Law. A Pupil

Placement Law may only be validly applied in an integrated school system, and

then only where no consideration is based on race.*^

3. Freedom of Choice Plans

Freedom of choice plans usually provide either that a pupil in a

grade reached by the plan has a choice of attending any school in the

system or that he may attend any school within a geographic attend-

ance area, subject in either case to limitations of space.

Before the Statement of Policies was issued several school systems

had tried unsuccessfully to obtain court approval of desegregation

plans offering a choice between schools which were racially segre-

gated by law and schools which were nonsegi-egated. These districts

relied on the proposition that segregation by choice was constitution-

ally acceptable. In KelUy v. Board of Education of Na^shville,^^ such

a plan was rejected on the ground that a choice between a segregated

and nonsegregated school was merely a preliminaiy step toward the

establishment of schools based on racial distinctions—white as well as

Negro students would be barred from some school on the basis of race

alone. A "salt and pepper" plan for Houston, Tex., which called for

the opening of 1 high school, 1 junior high school, and 1 elementary

school, out of a total of 173 schools, to voluntary enrollments by both

whites and Negroes was held to be "a palpable sham and subterfuge

«• Dove V. Parham, 282 F. 2d 256, 258 (8th Cir. 1960).
<^'* DodHon V. School Board of Charlottesville, 289 F. 2fl 439 (4th Cir. 1961).
<-'^ Bush V. Orleans Parish School Board, 204 F. Supp. 568, 570 (E.D. La. 1962).
<^^Bush V. Orleans Parish School Board, 308 F. 2d 491, 495 (5th Cir. 1962).
83 159 F. Supp. 272 (M.D. Tenn. 1958).

12



designed only to accomplish further evasion and delay." ^* Another

"salt and pepper" plan for Dallas, Tex., similar to that of Houston,

was approved ^^ but struck down on appeal.^^ The court rejected the

plan because some segregation would be required by law.

Most courts, however, had upheld the validity of freedom of choice

plans providing for a choice among schools not segregated by law.

In 1962 the Fifth Circuit approved an option plan for New Orleans

under which children could attend the formerly all-white public

school nearest their homes or the formerly all-Negro schools nearest

their homes, at their option.®'' In 1964, in the Gaines case, the Fifth

Circuit directed the entry of an injunction requiring that in the

Dougherty County school system, for the fall term 1964, ''each child

attending the first grade . . . shall have the choice of attending

either the nearest formerly Negro school, or the nearest formerly

white school, provided that if there is insufficient space in any school

as a result of the making of such choice, preference in granting such

choice, shall be solely on the basis of proximity of the child to the

school." The 12th grade also was covered by this provision, with

other grades to follow in succeeding years.*^^ Also in 1964, in the

/SfeJl case, the Fifth Circuit sanctioned a provision for "freedom of

choice, with schools no longer being designated as white or Negro,

in the grades to which the plan of desegregation has reached.

. .
."'^^ A spacr-limitation rule similar to that announced in the

Gaines case was announced.^" In 1965, the Fifth Circuit held that a

"quasi-freedom of choice" plan was acceptable if within the teach-

ing of the SteN and Gaines cases.^^

The Fourth Circuit also had sustained the validity of freedom of

choice plans. In a case involving the Riclmioncl schools the court

had held that a free choice plan under which a pupil was given an

unqualified right to transfer to the school of his choice (subject to

capacity, which at that time was not a restrictive factor) was an ac-

ceptable device for achieving desegregation.^- The court required,

however, that discrimination in initial assignments be eliminated."

" R088 V. Peterson, Civil No. 10,444, S.D. Tex., Aug. 3, 12, 1960, 5 Race Eel. L. Rep. 703,

711 (1960).
«5 Borders v. Rippy, 184 F. Supp. 402 (N.D. Tex. 1960).
«« Sub nom., Boson v. Rippy, 285 F. 2d 43 (5tii Cir. 1960).
«' Bush V. Orleans Parish School Board, supra note 62, at 502.
^Gaines v. Dougherty County Board of Education, 334 F. 2d 984, 985 (5th Cir. 1964).
^» Stell V. Savannah-Chatham County Board of Education, 333 F. 2d 55, 65 (5th Cir.

1964). cert, denied, 379 U.S. 933 (1964).
'» Ibid.
" Lockett V. Board of Education of Muscogee County School District, supra note 41

;

Bivins v. Board of Public Education and Orphanage for Bibb County, supra note 41.

'^Bradley v. School Board of the City of Richmond, 345 F. 2d 310 (4th Cir. 1965), rev'd

on other grounds, 15 L ed 2d 187 1965).
" Id. at 319. See also Buckner v. County School Board of Greene County, 332 F. 2d

452 (4th Cir. 1964).
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Judges Sobeloff and Bell, in a concurring opinion, expressing doubt
that the phm qualified as a plan of desegregation, concurred tenta-

tively on the assumption that the plan was an "interim measure"
only and would be subject to full review and reappraisal either at the

end of the 1964-65 school year or at the beginning of the 1965-66

school term.

The Sixth Circuit appeared to differ from the Fourth Circuit in

1962, when it considered the validity of a Memphis free transfer

plan in a biracial school system. The defendants argued that the

resulting segregation was^not attributable to compulsion by the defend-

ants, but was voluntaiy because Negro parents and pupils did not avail

themselves of the transfer provisions. Striking down the plan, the

Sixth Circuit said:

Minimal requirements for non-racial schools are geographic zoning, according
to the capacity and facilities of the buildings and admission to a school according
to residence as a matter of right.'*

Thus, Federal district courts in Kentucky (in the Sixth Circuit) re-

jected "freedom of choice"" plans (widely adopted voluntarily by Ken-
tucky school boards in the 1950's) as tending to perpetuate segregation,

and required geographic zoning.^^ In 1964, however, the Western Dis-

trict of Tennessee upheld a freedom of choice plan, concluding :
'^

While the Northcross opinion does state that unitary geographical zones should

be established for each school in the City of Memphis, we do not believe the

Court thereby held that geographical zones must be established in all cases.

Certainly varying fact situations, including the non-existence of a history of

geographical zoning, call for varying solutions. Under the Memphis plan for

desegregation before the Court for review in Northcross, the then existing dual

system of zoning for Negro and white schools would continue with the right of

pupils of both races to apply for a transfer to a school of the opposite race under
the Tennessee Pupil Assignment Law. We believe that the Court in Northcross

intended to hold only that if geographical zones were to be used, the zones must
be unitary and non-racial, and that it did not intend to hold the zones must
always be employed.

The court held that "a plan for admissions and transfer based on race

and voluntary choice is constitutional with or without geographical

zoning.^"

Courts upholding freedom of choice plans imposed certain condi-

tions in addition to the condition that where space limitations preclude

''* Northcross v. Board of Education of City of Memphis, 302 F. 2d 818, 823 (6th Clr.

1962), crrt. denied. 370 I'.S. 944 (1962).
''^ Mack V. Frankfort Board of Education, Civil No. 216, E.D. Ky., June 17, 24, and July 3,

1963, 8 Race Rel. L. Rep. 945 (1963) ; Mason v. Jessamine County Board of Education,
Civil No. 1496, E.D. Ky.. June 3, 10, 1963, 8 Race Rel. L. Rep. 530 (1963).

^^ Monroe v. Board of Commissioners of City of Jackson, 229 F. Supp. 580, 583 '(W.D.
Tenn. 1964).
" Id. at 5S4. See also the court's decision in the same case, 221 F. Supp. 968, 971 (W.D.

Tenn. 1963) and Vick v. County Board of Education of Obion County, 205 F. Supp. 436
(W.D. Tenn. 1962).
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honoring the choice of all pupils at the favored school, preference must
be given to those residing nearest that school.'^ Clear and timely

notice, together with ample time to make application, were required.^^

Burdensome administrative requirements, such as the notarization

of applications for assignment or transfer, were forbidden.*"

In Vick V. County Board of Ediicatlon of Ohion County ^^'^ the plain-

tiffs argued that there could be no free choice "as a practical matter."

Tliey offered proof that in rural Obion County, Negroes generally

occupied a subservient economic position and that consequently eco-

nomic pressure would be brought to bear upon the Negro parents to

prevent the exercise of a free choice. In rejecting plaintiffs' argument,
the court declared :

^-

However, while conceding this possibility, this Court cannot now rule, as a
matter of law, that the provision allowing a choice is unconstitutional because
there is a possibility there will be such pressure which may prove to be effective.

In the event that, upon the registration of the Negro students in June, it should
appear that economic or other pressure, overtly or covertly, is brought to bear
on the Negro parents and students, this Court, having retained jurisdiction,

might find it necessary to eliminate the choice provision from the plan in order

to effectuate the mandate of the Supreme Court in the Brown decisions.

At the time the Statement of Policies was issued, then, most courts

had upheld free choice plans on their face, although leaving the way
open to challenge such plans in the particular context in which they

were applied.

Subsequent to the adoption of the Statement of Policies, the Eighth
Circuit in Kemp v. Bemley^ tentatively approved a freedom of choice

plan as a method of desegregation but said :

*^

... it is still only in the experimental stage and it has not yet been demon-
strated that such a method will fully implement the decision of Brown and
subsequent cases and the legislative dei-laration of § 2000d of the Civil Rights
Act of 1964. Both decisional and statutory law positively and aflSrmatively call

for school districts set up on a racially ntrndiseriminatory basis. The "freedom
of choice" i)lan is treated in the Bradley dissent ... as "only an interim meas-
ure, the adequacy of which is unknown." However, since this method could prove
practical in achieving the goal of a nonsegregated school system, it should be
allowed to demonstrate its efficacy to afford the constitutional guarantees which
plaintiffs are entitled to as a matter of right. We. therefore, find that the "free-

dom of choice" plan is a permissible method at this stage.

''^ Stell V. Savannah-Chatham County Board of Education, supra note 69; Gaines v.

Dougherty County Board of Education, supra note 68.
'^^ Gaines v. Doiighcrtif County Board of Education, supra note 68; Stell v. Chathnm

County Board of Education, supra note 69 ; Ross v. Dyer, .312 F. 2d 191 (5th Cir. 196.S).
^ Stell V. Savannah-Chatham County Board of Education, supra note 69.
" Stipra note 76.
8= Id. at 440. See also Kelley v. Board of Education of the City of Nashcille, 270 F. 2d

209, 280 (6th Cir. 1959), cert, denied, 361 U.S. 924 (1959).
83 352 F. 2d 14. 21 (8th Cir. 1965).
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The court noted, however, that there was no provision in the plan

determining the method of assignment where there was failure to

exercise a choice. The court held that this situation had to "be rem-

edied by an elimination of the existing dual attendance areas for

children who fail to exercise a choice." **

The plan also provided for what is known as a "frozen choice."

Students had a choice of schools only at the first grade of each level,

elementary, junior high, and high school. Once a choice was made a

student was locked into the chosen school until he reached the first

grade of the next school level. The court held this to be insufficient :
^^

If the child or his parent is to be given a meaningful choice, this choice must
be afforded annually. The initiative for desegregatif)U has been placed by the

Board in the hands of the Negro parents and students landl it is only fair that

once a choice is made or had not been exercised, the child [must] not be precluded

for long periods of time from changing schools.

In Kkr v. County School Board of Augusta County^^^ the district

court, relying on the Bradley decision in the Fourth Circuit, upheld

a freedom of choice plan, stating :

*^

In the absence of some overwhelming factual consideration such as, e.g.,

widespread hostility in the white commiuiity which might result in economic or

other reprisals to a Negro parent who assumes the initiative in sending his

child to a predominantly white school, I must follow the Bradley rationale.

The court also concluded that : "freedom of choice, fairly applied,

is constitutionally sound in a rural area where its result may be less

integration than under a geographic plan. , .
.'" ®^

In the Kier case, the court also held that a necessary precondition

of an acceptable free choice plan was faculty desegregation, so that

the image of "Negro" and "white" schools will be eliminated. Hold-

ing that the duty to desegregate faculty "must be immediately and
squarely met, . .

."" the court enjoined the school officials from con-

tinuing to maintain segregated faculties and administrative staffs by
the 1966-67 school year. The court ruled that there could be no "free-

dom of choice" for faculty and staff assignments, stating that insofar

as possible, "the percentage of Negro teachers in each school in the

system should approximate the percentage of Negro teachers in the

entire system for the 1965-66 school season." ^^

The requirement of faculty desegregation was recognized to have
special significance when school assignments were made by the choice

of the pupils. The court stated :
^°

84 ima.
^ Id. at 22.
^ Civil No. 65-C-5-H, W.D. Va.. January 5, 1966
«' lUd.
^Ihid.
^ Tbid. See also Dowell v. School Board of Oklahoma Citxi Public Schools, 244 F. Supp.

971, 977-78 (W.D. Okla. 1965).
•0 Kier v. County School Board of Augusta County, supra note 86.
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Where, as here, the school authorities have chosen to adopt a freedom of
choice plan which imposes upon the individual student, or his parent, the duty
of choosing in the first instance the school which he will attend (and where the
burden of desegregating is imposed upon the individual Negro student or his
parents), it is essential that the ground rules of the plan be drawn with meticu-
lous fairness. "The ideal to which a freedom of choice plan must ultimately
aspire, as well as any other desegregation plan, is that school boards will op-
erate 'schools,' not 'Negro schools' or 'white schools.' . .

." Freedom of choice,

in other words, does not mean a choice between a clearly delineated "Negro
school" (having an all-Negro faculty and staff) and a "white school" (with all-

white faculty and staff). School authorities who have heretofore operated dual
school systems for Negroes and whites must assume the duty of eliminating the
effects of dualism before a freedom of choice plan can be superimposed upon
the pre-existing situation and approved as a final plan of desegregation. It is

not enough to open the previously all-white schools to Negro students who desire

to go there while all-Negro schools continue to be maintained as such. In-

evitably, Negro children will be encouraged to remain in "their school," built for
Negroes and maintained for Negroes with all-Negro teachers and administrative
personnel. . . . This encouragement may be subtle but it is nonetheless dis-

criminatory. The duty rests with the School Board to overcome the discrimina-
tion of the past, and the long-established image of the "Negro school" can be
overcome under freedom of choice only by the presence of an integrated faculty.

On November 15, 1965, the Supreme Court had remanded to a Fed-
eral district court for a full hearing on the issue of whether faculty

segregation under a free choice plan was permissible.^^ The Supreme
Court commented that "there is no merit to the suggestion that the

relation between faculty allocation on an alleged racial basis and the

adequacy of the desegregation plans is entirely speculative." ^^

M Bradley v. School Board of the City of Richmond 15 L ed 2d 187 (1965).
'"Id. at 188.
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III. THE STATEMENT OF POLICIES

A. Description of the Statement of Policies

Title VI of the Civil Eights Act of 1964 barred "discrimination" in

programs and activities receiving Federal financial assistance. "Dis-

crimination" was undefined. Title A^I did not amiounce the rate or

method by which the Department of Health, Education, and Welfare

should require school boards to desegregate.^^ The Statement of Poli-

cies declares that :

^*

Title VI of the Civil Rights Act prohibits the extension of Federal financial

assistance to any dual or segregated system of schools based on race, color, or

national origin. To be eligible to receive, or to continue to receive such assist-

ance, school officials must eliminate all practices characteristic of such dual or

segregated school systems.

The Statement of Policies supplies three methods by which a school

district may eliminate "all practices characteristic of . . . dual or

segregated school systems" and thus qualify for Federal financial as-

sistance: (1) it may execute an assurance of compliance (HEW Form
441) ; (2) it may submit a final order of a court of the United States

requiring desegregation of the school system, and agree to comply with

the order and any modification of it: or (3) it may submit a plan for

the desegregation of the school system which the Commissioner of

Education determines is adequate to accomplish the purposes of the

Civil Rights Act of 1964.^

1. Form 441

This standard assurance of nondiscrimination may not be executed

if race remains a factor in pupil assignment, if faculty or other staff

who serve pupils remain segregated on the basis of the race of the pupil,

or if any activity, facility or other service, including transportation,

provided or sponsored by a school system ... is racially segregated.

83 Title IV of the Civil Rights Act of 1964, which grants authority to the Attorney Gen-
eral to initiate school desegregation lawsuits and to the Commissioner of Education to pro-

vide technical and financial assistance to aid "desegregation," defined that word in general

terms as "the assignment of students to public schools and within such schools without
regard to their race, color, religion, or national origin. . .

." In Title VI Congress spe-

cifically excluded from the definition of desegregation "the assignment of students to

public schools in order to overcome racial imbalance," (42 U.S.C. 2000c(b) (1964).)
"* U.S. Office of Education (Dept. H.E.W), "General Statement of Policies Under

Title VI of the Civil Rights Act of 1964 Respecting Desegregation of Elementary and Sec-

ondary Schools" I, April 1965 (hereinafter cited as "Statement of Policies").
•s Id. at II.
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Furthermore, a Form -^41 may not be executed unless all practices

characteristic of dual or segregated school systems have vanished.^®

2. Court Orders

Desegregation resulting from a final order of a U.S. court is an ac-

ceptable method of qualifying for Federal aid. To be final, the order

must "require the elimination of a dual or segregated system of schools

based on race . . .
." The order must direct desegregation of the

entire school system ; it does not suffice if it merely directs school au-

thorities to admit certain named persons."^

3. Desegregation Plans

Three types of volimtary desegregation plans are deemed adequate

:

plans providing for freedom of choice, plans creating geographic

attendance areas, or a combination of both."^

All desegregation plans must satisfy certain requirements. The
Statement of Policies declares that the race or color of pupils must not

be a factor in the initial assignment of teachers, administrators, or

other employees who serve pupils, and that "steps"' must be taken

toward the elimination of teacher and staff segregation resulting from
prior racial assignments.^

Every plan must (1) provide for the elimination of racial discrimi-

nation with respect to services (including transportation), facilities,

activities, and programs sponsored by or affiliated with the schools of

the system ;
^"^ (2) contain certain "specific information" as to actions

that will be taken to prepare pupils, teachers, staff personnel, and the

commimity for the changes incident to desegregation; ^"^
(3) provide

that the plan will be published "in a conspicuous manner" in a news-

paper having general circulation in the geographic area served by the

school system, reasonably in advance of the time for any action which
may be taken by pupils under the plan ;

^^- and (4) provide that pupils

currently enrolled will be notified in advance of their rights under the

plan, and that advance notices will be mailed to, or distributed "in any
other manner that will assure their receipt by their parents or

guardians." ^°^

Wliere free choice plans are used, there must be adequate opportunity

to make the choice annually. The choice must not be restricted by

^Id. at III.
9^ /(/. at IV.
98 Id. at VA.
^Id. at VB{l)(a) and (b).
^'^ Id. at VB(2).
'oi/d. at VB(3).
lo^/d. at VB(4)(a).
lo^/d. at VB(4)(b).
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application of State pupil placement law criteria.^"* In the case of

"initial assignment," that is, to the first grade at each school level,

where overcrowding results at a particular school from choices made,

preference must be given to those residing closest to the school or

assigmnent must be made on the basis of nonracial attendance zones."^

In the case of "initial assignment"" to the lowest elementary grade level

(including preschool and kindergarten), if no choice is made, pupils

must be assigned to the school nearest their homes or on the basis of

nonracial attendance zones.^"^ In the case of "initial assignment"" to

the lowest grade of junior high and high school, pupils may either be

required to make a choice of schools or be initially assigned, if they do

not make a choice, to the school nearest their homes, or on the basis of

nonracial attendance zones."^ In all other grades covered by free

choice, every pupil must have the right to transfer to a school of his

choice.^''^ If overcrowding results at a particular school from choices

made, the pupil must "either be given preference over pupils residing

farther from the school or . . . permitted to attend another school

of his choosing within a reasonable distance of his residence." ^°^ If

the transfer right is not exercised, the pupil may be required to remain

at the school which he presently is attending.

With respect to the rate of desegregation, the Statement of Policies

provides that every school system which submits a plan that fails to

provide for the desegregation of every grade in all the schools in its

system by the beginning of the school year 1965-66 must justify the

delay and must include in its desegregation plan a time schedule for

such desegregation."" The fall of 1967 is set as the "target date" for

extension of desegregation to all grades of school systems not yet fully

desegregated in 1965-66."^ Every school system beginning desegrega-

tion must provide for "a substantial good faith start" on desegregation

starting with the 1965-66 school year, in light of the 1967 target date.

Such a good faith start normally must require provision in the plan

that (1) desegregation will be extended to at least four grades for the

1965-66 school year, including the first and last high school grades,

and the lowest grade of junior high where schools are so organized; ^^^

(2) students newly enrolled in the school system shall be assigned with-

out regard to race; "^ (3) no pupil will be publicly supported in a

10* 7d. at VD (1) and (2).
105 /rf. at VD (3) (c), (4) (b).
106 /d. at VD(3)(c).
10' 7d. at VD(4)(c).
108 /d. at VD(5) (a)(1).
io»7d. at VD(5)(b).
110 /d. at VE(1).
mjd. at VE(2).
i"/d. at VE(4) (a)(1).
11' /(f. at VE(4)(a)(2).
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school outside the district unless such support is available without re-

gard to race to all pupils residing in the school district; ^" (4) no stu-

dent shall be required to attend a school outside the school district in

order to maintain segregation or minimize desegregation in a school

within the district; ^^^ (5) any pupil attending a school to which he

originally was assigned on the basis of his race shall have the right,

irrespective of whether the grade he is attending has been desegre-

gated, to transfer to another school to take a course of study for which
he is qualified and which is unavailable in the school he is attend-

ing; ^^^ (6) any student attending any grade, whether or not desegre-

gated, at a school to which he originally was assigned on the basis

of his race, shall have an opportunity, subject to the requirements and
criteria applicable equally to all students without regard to race, to

transfer to any other school in which he originally would have been

entitled to enroll but for his race; ^^' and (7) steps will be taken for

the desegregation of faculty, at least including such actions as joint

faculty meetings and joint inservice programs.^^^

In "exceptional cases" the Commissioner of Education may for

"good cause" shown, accept plans which provide for desegregation of

fewer or other grades or defer other provisions set out above for the

1965-66 school year, provided that desegregation for the 1965-66

school year shall extend to at least two grades, including the first

grade.^^''

B. Judicial Decisions Subsequent to the Statement of Policies

Relying Upon Office of Education Standards

Several decisions handed down subsequent to the Statement of Pol-

icies have adopted or heavily relied upon the standards established

by the Office of Education. In Singleton v. Jaekson Municipal Sepa-
rate School District^"^^ the Fifth Circuit said

:

We attach great weight to the standards established by the Office of Education.
The judiciary has of course functions and duties distinct from those of the execu-

tive department, but in carrying out a national policy the three departments of

government are united by a common objective. There should be a close cor-

relation, therefore, between the judiciary's standards in enforcing the national

policy requiring desegregation of public schools and the executive department's
standards in administering this ix)licy. Absent legal questions, the United States

Office of Education is better qualified than the courts and is the more appro-

"«/d. at VE(4)(a)(3).
"= lua.
^^<'Id. at VE(4)(a)(4).
"'/d. at VE(4)(a)(5).
"s/d. at VE(4)(a)(6). This provision seems inconsistent with the previous assertion

in the Statement of Policies that the race or color of pupils must not be a factor in "initial
assignment" of teachers, administrators, or other employees who serve pupils. The time-
table for desegregating faculties was left unclear by the Statement of Policies.

"»/d. at VE(4)(b).
i»> 348 F. 2d 729, 731 (5th Cir. 1965).
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priate federal body to weigh administrative difficulties inherent in school

desegregation plans.

In a later decision the Fifth Circuit once again affirmed its intention

to look to HEW for establishing minimal guidelines, stating that '"ex-

ecutive standards"' were long "overdue" and again recognizing the in-

adequacy of the courts in dealing with school segregation :

^-^

[T]his inescapably puts the Federal Judge in the middle of school administra-

tive problems for vehich he was not equipi)ed and tended to dilute local responsi-

bility for the highly local governmental function of running a community's

schools under law and in keeping with the Constitution.

In Kemp v. Beasley^ the Eighth Circuit followed the same ration-

ale i^"

The Court agrees that these standards [HEW] must be heavily relied upon

to determine what desegregation plans effectively eliminate discrimination.

The court said, however, that these standards are not binding on the

courts because the "courts alone determine when the operation of a

school system violates rights guaranteed by the Constitution." It

stated :
^^^

Therefore, to the end of promoting a degree of uniformity and discouraging

reluctant school boards from reaping a benefit from their reluctance the courts

should endeavor to model their standards after those promulgated by the execu-

tive. They are not bound, however, and when circumstances dictate, the courts

may require something more, less or different from the H.E.W. guidelines.

121 Price V. Denison Independent School District Board of Education, 348 F. 2d 1010,

1013, 1014 (5th Cir. 1965).
122 Supra note 83, at 18.
i»/d. at 19.
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IV. IMPLEMENTATION OF THE
STATEMENT OF POLICIES

A. Staffing and Procedures of the Office of Education

In April 1965, the Office of Education was faced with the massive

task of determining whether 4,941 school districts in the Southern and
border States, each unique, were in compliance with the standards

adopted by that office to implement Title VI. ^^^ By the policies which

it had established, the Office of Education was required to evaluate

assurances of compliance, judge the acceptability of desegregation

plans and court orders, and determine whether each district was faith-

fully keeping its promises. In addition, the Office of Education had
the major task of persuading school officials to comply with the stand-

ards it had adopted ; the object was to secure compliance wherever pos-

sible, not to terminate funds needed for the education of children. The
staff of the Office of Education's newly established Equal Educational

Opportunities Program (EEOP), working long hours, made repeated

overtures to resistant school officials, by telephone and in person.^^^

As a result of these negotiations, by January 3, 1966, 98 percent of the

4,941 school districts were deemed qualified by the Office of Educa-
tion.^-*' Included in this total were many Southern communities where

the prospect of school desegregation—even to the extent of announcing

it as a policy—had seemed remote a short time before. In short, many
areas of the South shifted their posture from resistance of Federal law

to at least agreement to comply.

There is ground for questioning, however, whether this compliance

on paper has been accompanied by compliance in fact. The Office of

Education had a professional staff, which eventually approximated

75, to evaluate assurances of compliance, desegregation plans and court

orders, to negotiate with school officials, and to conduct investigations

to determine whether assurances, plans, and court orders w^ere being

"* Office of Education, "Boxscore," Jan. 3, 1966.
"5 On August 23 the President instructed the Secretary of HeaUh, Education, and Wel-

fare, John W. Gardner, to have the Office of Education "work around the clock" processing

930 pending desegregation plans. White House Press Secretary Bill Moyers said that Presi-

dent Johnson also "instructed Dr. Gardner to send telegrams to school districts that have
yet to submit a plan, reminding them that if they expect Federal assistance this fall they

will have to submit and have approved a plan." (SERS, "Compilation," Aug. 1965,
Wash. 1 »

.

i2« Office of Education, "Boxscore," Jan. 3, 1966.

25



followecl.''^" TIip available staff, while sufficient to handle the paper
work, was insufficient to nndertake the field investigations necessary to

evaluate properly the assurances, plans, and court orders and to deter-

mine whether school districts were following them. Instead, model
freedom of choice and ireoofraphic zone plans, with sets of alternative

provisions, were distributed and it became possible to qualify by select-

ing those sections that Avere applicable to the particular school dis-

trict.^2^ Final court orders were ac<?epted without a field invest ig-ation

to determine whether the school districts involved were in compliance

with the orders.^^^ Form 441 assurances of compliance were accepted

if the Office of Education had evidence that all of the children in the

school district were of one race, or if State officials or some other

credible source asserted that full deseofreofation had been consum-
mated. These reports rarely were verified by personal inspection.^^*'

On Januarv 11, lOfifi. the Equnl Educational Opportunities Pro-am
was reorganized. Under the reorfranization plan, the country was
divided into five geographical areas, each with a coordinator to ad-

minister Title VI and the provisions of Title IV of the Civil Riofhts

Act of 1964 providino- technical and financial assistance to enable

school districts to deal effectively with the problems incident to de-

segregation. A staff of 105 persons has been authorized, approxi-

mately 45-50 of whom will be professionals available for travel and
investigation.^^^

B. Statistical Results

As of January 3, 1966, the Office of Education had accepted 2,755

Form 441 assurances of compliance, 164 court orders and 1,904 desegre-

gration plans from the 17 Southern and border States."^ A total of

4,823 districts had been certified as qualified to receive Federal
financial assistance—98 percent of all the districts in the 17-State

region.^^^

According: to the Office of Education, in the 1965-66 school year,

1,563 school districts were "newly desegregating," that is, had adopted
a policy of desegreg:ation for the first time."* This number exceeds by
87 the total number of districts newly desegregating during the entire

period commencing: shortly before the Brovm decision in 1954 and

1" Discussion with David S. Seeler. Director. EEOP. Many persons were borrowed tem-
porarily from the Department of Justice and from otlier sections of the Office of Bdncation
and the Department of Health, Education, and Welfare. Several persons were hired for
the summer, including some law students. Ihid.

128 Ihid. Under the model freedom of choice plans, the parent of each student was re-
quired to make a choice. Of the approximately 1.500 freedom-of-choice plans accepted
by the Office of Education, approximately 1,200-1,300 made the choice mandatory. Discus-
sions with EEOP officials.

i» lUd.
150 Jhid.
"1 Jhid.
"2 Office of Education, "Boxseore," Jan. 3, 1966.
533 lUd.
JM Tbid.
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ending with the beginning of the 1965-66 school year.^^^ Each of the

17 Southern and border States contain newly desegregated districts in

As of January 3, 1966, there were 92 newly desegregated districts in

Alabama, 193 in Arkansas, 17 in Delaware. 48 in Florida, 174 in

Georgia, 38 in Kentucky, 5 in Louisiana, 5 in Maryland, 96 in Missis-

sippi, 10 in Missouri, 112 in North Carolina, 57 in Oklahoma, 81 in

South Carolina, 89 in Tennessee, 482 in Texas, 62 in Virginia, and 2 in

West Virginia/^®

In several Deep South communities desegregating for the hrst time

in 1965-66, relatively sizable numbers of Negro students attended

school with white students. For example, the Southern Education Re-

porting Service states that as of December 1965, 158 of the 4,034 Negro
students in Fairfield, S.C., and 104 of the 4,000 Negro students in

Kershaw County, S.C., were attending school with white students."^

According to estimates made by the Student Nonviolent Coordinating

Committee, 130 of the 1,402 Negro students in Florence, Ala.,^^^ 110

of the 279 Negro students in Benton, Ark.,^^^ and 146 of the 5,822

Negro students in Greenville, Miss.,"'' were attending school with

white students in September 1965. All of these districts were desegre-

gating for the first time in 1965-66 under a freedom of choice plan.

Even such communities as Selma, Ala., Neshoba County. Miss., and
Terrell County, Ga., which have a history of past racial violence,

adopted plans of desegregation which were accepted by the Office of

Education."^

Of the 1,904 approved plans of desegregation submitted by school

districts in the Southern and border States, 79 percent provide for

coverage of all grades in the school system for the 1965-66 school year.

The grades not now covered under tlie plans of the remaining scliool

districts will be desegregated, according to the plans, in the 1966-67

or the 1967-68 school year."-

Nevertheless, judging by tlie available information, the percentage

of students in the Deep South attending school with white children is

low. The Office of Education, based on a sampling of 590 districts

through a telephone survey conducted in cooperation with State de-

partments of education, estimates that 216,000, or 7.5 percent, of the

I*'' Soiitliorn Education Reporting Service (SERS). Statistical Summary 20. Dec.

1965. The Southern Education Reporting Service is an impartial, factfinding agenc.v di-

rected by a board of Southern newspaper editors and educators under grant from the Ford
Foundation. Statistics are compiled by journalists who serve as State correspondents.

"" Office of Education, "Boxscore," Jai^. 3, 1906.
"' Supra note 135, at IS. The enrollment figures are estimates made by EEOP.
"8 Student Nonviolent Coordinating Committee (SNCC), "Special Report on School

Desegregation," Table I, Sept. 80, 1965. Enrollment figures are estimates of EEOP.
»9 Id. Table II.
"» Id. Table V.m EEOP, "Court Orders and Voluntary Desegregation Plans for Public School Systems,"

Cumulative List No. CV-6, Dec. 1, 1965.
"2 Office of Education, "Boxscore," Jan. 3, 1966.
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Negro students in the 11 Deep South States are enrolled in school this

year with white pupils.^*^ Civil rights organizations, relying upon
figures obtained from a variety of sources, including field workers,

advance a lower figure. The Southern Regional Council's estimate is

151,416 Negro pupils, or 5.23 percent of the total.^** The American
Friends Service Committee and NAACP Legal Defense and Educa-
tional Fund agree that the actual figure is less than 6 percent.^*'^ The
estimate of the Southern Educational Reporting Service of Nashville,

Tenn., is 182,767, or 6.01 percent .^^''' Although (depending upon
whose estimates are correct) the number of Negroes attending school

with whites in the Deep South has doubled or tripled since the 1964^65

school year, the number is still very low.

i« Office of Education, telephone survey. Table I, Sept. 27, 1965.
'^^ Southprn Regional Council, "School Desegresiation : Old Problems Under a New Law"

9, Sept. 1965.
"5 American Friends Service Committee and NAACP Legal Defense and Educational Fund,

"Report on the Implementation of Title VI of the Civil Rights Act of 1964 in Regard to

School Desegrejration" 4. Nov. 15, 1965.
»« Supra note 135, at 2. Its estimate for all of the Southern and Border States is 567,789,

or 15.89 percent.
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V. DESEGREGATION UNDER THE
STATEMENT OF POLICIES

A. Commission Investigations

The central legal and policy issues in Southern school desegregation
concern the permissible methods by which local school boards may
assign students to schools so as to eradicate the effects of 100 years

or more of dual and racially segregated school systems. About 57

percent of all the desegregation plans approved by the Office of Edu-
cation have employed the freedom of choice method exclusively while

only 12 percent of the districts have used geographic zoning."^ Most
of the remaining plans also utilize freedom of choice, although not

as the sole device to desegregate.^*^ Accordingly, the principal focus

of the Commission has been on school districts submitting approved
free choice plans. The Commission also has studied districts operat-

ing under approved court orders and districts operating under ap-
proved Form 441 assurances of compliance.

Beginning shortly after the opening of school in the fall of 1965

and continuing into mid-November, Commission staff attorneys visited

school districts in Alabama,^''' Mississippi,"" Georgia,"^ Virginia,"^

Florida, "^ Kentucky,"* and Missouri.^^^ These attorneys interviewed

school district superintendents, school board members, white and
Negro principals and teachers, white and Negro community leaders,

newspaper editors and publishers, sheriffs and police, scores of Negro
parents, and scores of Negro students.

By its selection of districts, the Commission attempted to obtain a

representative cross section. Care was taken to examine both the

Southern and border States, urban and rural areas, districts in which
Negroes formed the majority of the student body and districts in

which they constituted a minority, districts desegregating for the first

time in the 1965-66 school year and districts in which desegregation

1" Office of Education, "Boxscore," Jan. 3, 1966.
i« Ibid.
"9 Anniston.
"0 Webster and Calhoun counties.
'°i Americus and Sumter County.
«2 Charlottesville.
"3 Bay County.
'^* Lexington and Fayette County.
15* Bight independent districts in Pemiscot County and one school district in Dunklin

County.
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had been iindenvay for several years, districts dese^e^atin^ under

approved plans and those dese^re^ratin^ under court orders, and dis-

tricts Avhere deseo:re<2:ation reportedly was encountering trouble and

those where it allegedly was working well.

In addition, members of the Commission's State Advisory Com-
mittees in Alabama, Arkansas, Delaware, Florida, Georgia, Maryland,
Mississippi, North Carolina, Oklahoma, South Carolina, Tennessee,

Texas, and Virginia surveyed 27 communities in those States to deter-

mine the progress of desegregation. The Commission also had the

assistance and cooperation of the Commissioner of Education and his

staff of the Equal Educational Opportunities Program and the Civil

Rights Division of the Department of Justice. The results of in-

vestigations conducted by the Department of Justice and the Office of

Education have been made available to the Commission. Desegrega-

tion information compiled by the Southern Education Reporting Serv-

ice covering hundreds of school districts has been reported monthly
to the Commission by contractual arrangement. And members of the

Commission's staff have conferred with representatives of a number
of private and public organizations actively concerned with school

desegregation.

B. Freedom of Choice Plans in Operation

The vast majority of plans submitted by school authorities in Deep
South States have been freedom of choice plans. All of the five plans

accepted by the Office of Education from Louisiana employ the free-

dom of choice method exclusively. In Mississippi the comparable

figure is 98 of 100 (98 percent),' in South Carolina 85 of 88 (96.5

percent), in Alabama 87 of 93 (93.5 percent), and in Georgia 164 of

179 (91.6 percent) .i^«

1. Extent of Integration

According to estimates made by Southern Education Reporting

Service in December 1965, the number of Negroes attending school

M'ith white students in these States was as follows :

^^'

'Negroes in school with white students
Number Percent

Alabama 1,250 .43
Mississippi 1,750 .59
Louisiana 2.187 .69

South Carolina 3,864 1.46
Georgia 9,465 2.66

i6« Office of Education, "Boxscore," Jan. 3, 1966.
15' Supra note 135, at 2.
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There are approximately 102 school districts that have qualified

under Office of Education standards where no Negroes are attending

school with white children. In Alabama there are 8; Arkansas 9;

Florida 16; Georgia 27; Louisiana 13 ; Mississippi 24; and South Car-

olina 5. Most are operating under approved free choice plans.^^^

Commission staflf visited two of these coimties—Webster County, Miss.

(866 Negro students in the school population) , and Sumter County, Ga.

(1,943 Negro students in the school population)—which continue to

receive Federal funds although no integration has occurred under the

approved freedom of choice plan.^^^ In August and September 1965,

the Southern Education Reporting Service indicated that no integra-

tion had occurred under Office of Education approved free choice plans

in other school districts containing hundreds and even thousands of

Negro students, such as Chambers County, Ala. (3,610 Negro stu-

dents) ; Fayette County, Ala. (837 Negro students) ; Cherokee County,

Ala. (520 Negro students) ; McNeil, Ark. (340 Negro students)

;

Carthage, Ark. (200 Negro students) ; Washington, Ark. (440 Negro

students) ; Brooks County, Ga. (2,376 Negro students) ; and Pontotoc

County, Miss. (750 Negro students).i^° In Berrien County, Ga., 32

Negro students applied for transfer and 30 were approved, but, accord-

ing to the superintendent, all changed their minds before enrolling.^^^

Statf attorneys visited several school districts operating under ap-

proved free choice plans in which conditions apparently were favor-

able to desegregation, including districts in Southern States w^here

school authorities and community leaders encouraged peaceful accept-

ance of desegregation, in border States where desegregation had been

in effect for years, and in States where white schools were as easily

accessible to Negroes as Negro schools. In these districts only a small

percentage of the Negro students covered by free choice are attending

school with white children during the 1965-66 school year.

Anniston, Ala., visited by staif attorneys October 5-8, 1965, experi-

enced its first school desegregation in September 1965.^®^ Steps previ-

'^ Information supplied by the Department of Justice.
ir,» Interviews by staff attorneys with Mr. F. E. Lucius, Supt. of Schools, Webster

County, Miss., Oct. 1965 and Mr. Ed. N. Bailey, Supt. of Schools, Sumter County, Ga., Nov.

1965.
i«» SERS, "Compilation," S'ept. 1965, Ala. 7 ; Arlc. 4, 5, 8 ; Id. Aug. 1965, Ga. 3 : Miss. 3.

Some of the Negro enrollments are estimates made by the OflSce of Education based on

the 1964-65 school year.
'« SERS, "Compilation," Augr. 1965. Ga. 3. In addition, the Student Nonviolent

Coordinating Committee asserts that as of September 1965, the following school systems,

among others, operating under freedom of choice plans had no Negro students attending

schools with white students : Houston County, Ala. (Negro enrollment 1,760) ; Lee County,

Ala. (2,114) ; Jones County Ga. (1,426) ; Crawford County, Ga. (1,079) ; Cook County,

Ga. (1,155) ; Hawkinsville, Ga. (1,489) ; Scott County, Miss. (1,959) ; East Jasper, Miss.

(2,041) ; Attala County, Miss. (1,551) ; Simpson County, Miss. (2,410) ; and Lafayette

County, Miss. (2,649). SNCC, supra note 138, at 23.
103 Interview by staff attorneys with Dr. T. Revls Hall, Supt. of Schools, Annis-

ton, Ala., Oct. 1965. In the summer of 1965, 20 Negro students attended two formerly

all-white schools. Ibid.
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ously taken had afforded a basis for believing^ that substantial desegre-

gation would occur. The Board of Education had agreed in the

summer of 1964, and had secured the agreement of leadere of the

local Xegro community, to desegregate the schools in September
1965.^®^ In the interval the Board had worked to secure an orderly

and peaceful climate conducive to desegregation.^®* The superin-

tendent had met Avith principals and parent-teachers associations.^®^

The Anniston newspaper had publicized and supported the plan.^®®

The official biracial Human Relations Council had urged community
acceptance.^®' Negro civil rights gi-oups had actively encouraged

desegregation.^®^ The mayor and influential businessmen did like-

wise.^®'' The Anniston plan of desegregation covers all 12 grades. But
of the 3,213 Negroes enrolled this school year, only 68 (2.1 percent)

are attending schools with white children.
^'^°

Lexington, Ky. (the home of the ITniversity of Kentucky, Transyl-

vania College and the College of the Bible), was visited by staff at-

torneys November 2-6, 1965. Lexington has relatively good race rela-

tions. A Negro has been elected to the city council and a Negro serves

on the school board.^'^ The Lexington Commission on Human Rights,

an official city agency, is chaired by a Negro.^^- There are 10,029 stu-

dents in the Lexington public schools this school year, 40 percent of

whom (3,982) are Negroes.^^^

Desegregation began in Lexington in 1955 under a "free choice"

plan.^'* Although Lexington had been desegregating for 10 years,

only 294 Negro children—8 percent—attended desegregated schools

during the 1964-65 school year.^'^ In 1965, Lexington changed its

desegregation plan. All 13 elementary schools were zoned geographi-

cally while secondary schools remained on freedom of choice.^^® The
nimiber of elementary school Negroes attending school with white chil-

i«3 Interview by staff attorneys with Rev. N. Quintus Reynolds, president of the Calhoun
County Improvement Association, Nov. 1965.

'8* Interview by staff attorneys with Dr. T. Revis Hall, supra note 162.
>65 Ibid.
'«« Interview by staff attorneys with Mr. H. Brandt Ayers, managing editor of the Annis-

ton Star, Nov. 1965.
18^ Interview by staff attorneys with Mr. Claude F. Dear, Jr., Mayor of Anniston, Nov.

1965.
1^ Interview by staff attorneys with Rev. N. Quintus Reynolds, supra note 163.
"» Interview by staff attorneys with Mr. Claude F. Dear, Jr., supra note 167.
1'" Interview by staff attorneys with Dr. T. Revis Hall, supra note 162.
"' Interviews by staff attorneys with Dr. Abby Marlatt, faculty member of the University

of Kentucljy and member of Congress on Racial Equality (CORE), and Miss Julia Lewis,
social worker and member of CORE, Nov. 1965.

>" Ibid.
"^ Lexington public schools, "Statistical Report to tlie Superintendent," First Month,

1965-66.
'•* Interview by staff attorneys with Mr. J. M. Deacon, Assistant Supt. of Schools, Lexing-

ton, Ky., Ndv. 1!>65.
"' Lexington public schools. "Pupil Membership," June 4, 1965.
"8 Plan of Desegregation for the Lexington Public Schools approved by the Office of Edu-

cation, June 15, 1965.
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dren rose from 196 (8 percent) to 2,115 (85 percent), although 1,246

Xe^o children were attendino; schools one of which was 99 percent and
another 82 percent Negro. Even though the percentage of Negroes
attending desegregated secondary schools also increased, 80 percent

still attend all-Negro schools.^"

One of eight school districts in Pemiscot County, in the "boot heel"

of Missouri, is South Pemiscot School District R-5. It contains two
campuses of three schools each. On each campus two of the three

schools were reserved for white and the third for Negro students prior

to the 1965-66 school year. Free choice this school year has been ac-

corded to grades 1-8, with all senior high school children attending

class together. Only 6 percent of the 493 Negro students in grades
1-8 chose integration, even though it is as convenient for Negroes to

attend the integrated school as the all-Negro school.^^^

Similarly, in many districts in Maryland desegregating under ap-

proved free choice plans, the percentage of Negroes choosing white

schools in the 1965-66 school year was low—in Queen Anne's 40 of

1,340, in Somerset 77 of 2,095, in Talbot 149 of 1,499 and in Charles

635 of 4,273."^

2. Factors Retarding Integration Under Free Choice Plans

Negroes in the South have occupied for decades a subservient status

to which many are Strongly conditioned. It is difficult for many of

these Negroes to exercise the initiative required of them by free choice

plans. In many cases the long history of subservience has eroded the

motivation they might otherwise have to alter their way of life. In

addition, there are other factors identified by the Commission which
have retarded integration under free choice plans.

a. Continued Racial Identity of Schools

Under freedom of choice plans, schools tend to retain their racial

identification. Such plans require affirmative action by parents and
pupils to disestablish the existing system of dual schools. Thus, in

Hayti, Mo., where the school district operates under an Office of Ed-
ucation approved free choice plan, all students and regular faculty

members at Central High School are Negro.^^° A plaque in the lobby

by the entrance of Central High School reads "1932—Hayti Negro
School." It is rare for a white pupil to choose voluntarily to attend

an identifiably "Negro" school. In only one of the districts visited

1" Lexington Public Schools, supra note 173.
"8 Interview by staff attorney with Mr. Riley F. Knight, Supt. of Schools, Nov. 1&65.
"9 SERS, supra note 135, at 12.
IS" Plan of Desegregation for Hayti Reorganized School District R-II. Hayti, Mo., aii-

proved by the Office of Education, Aug. 31, 1965.
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by Commission attorneys (Lexington, Ky.) did a white child choose

a Negro school, and that school subsequently became fully segregated

when the child moved out of the State three months later.^^^ Racial

identification of schools strengthens and is perpetuated by normal
school ties, wliich render students reluctant to leave the schools which
they presently attend. This is true of Negro students as well as white
students. The Lexington, Ky., school superintendent pointed out that

there is a strong attachment to the Negro high school by the Negro
community even though the Negro high school has known inade-

quacies.^^- He said that the all-Negro Dunbar School has won or been
runner-up in the State basketball tournament several times; that in

1965-66 a senior girl at Dunbar was a national merit scholarship final-

ist, and that several Dunbar students have won State debating and
other scholastic awards in integrated competitions. Such achieve-

ments, he suggested, tend to increase the Negro student's identification

with his school.^^^

A Negro school board member in Charlottesville, Va., told staff

attorneys that Negro students could transfer from all-Negro Burley
High School to formerly wdiite Lane High School but that many were
primarily interested in the Burley football team and band, both of

which had won honors.^^* A Negro student in Americus, Ga., told

stajff attorneys that he did not choose a white school because he wanted
to play football for the Negro school and graduate with his friends. A
Negro girl in Calhoun County, Miss., also told staff investigators that

she did not choose a white school because she wanted to graduate with

her class at the Negro school.

Negro school administrators and teachers frequently have an interest

in maintaining the dual school system. A report of a task force study

financed jointly by the National Education Association and the Office

of Education—issued in December 1965—stated :

'^^

. . . when Negro pupils in any number transfer out of Negro schools, Negro
teachers become surplus and lose their jobs. It matters not whether they are as

well qualified as, or even better qualified than other teachers in the school system
who are retained. Nor does it matter whether they have more seniority. They
were never employed as teachers for the school system—as the law would main-
tain—but rather as teachers for Negro schools.

181 Telephone interview with the assistant principal of Dunbar High School, Jan. 1966.
'^" Interview by staflf attorneys with Mr. Conrad Ott, Supt. of Schools, Lexington,

Nov. 1965. See also interview with Mrs. John Madison, President of Dunbar PTA, Nov.
1965.

183 Ibid.
184 Interview by staff attorneys with Mr. Raymond Lee Bell, member of the Charlottesville,

Va., School Board, Oct. 1965.
185 "Report of Task Force Appointed To Study the Problem of Displaced School Personnel

Related to School Desegregation and the Employment Status of Recently Prepared Negro
College Graduates Certified To Teach in Seventeen States" 13, December 1965.
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The task force found that from May 1965 to September 1965, at least

668 Negro teachers were displaced by desegregation.^^''

Some Negro educators are opposed to desegregation wholly apart

from any fear that they will lose their employment. One Mississippi

Negro principal interviewed by a Commisison investigator reasoned

that Negro youngsters should be realistic about their employment op-

portunities, and that Negro high schools that emphasize trades are

more suitable than white high schools. He also stated that because of

economic and cultural deprivation many Negro children enter school

much less prepared for education than white children. Until this gap
is repaired, he thought, dual schools would be advantageous. The
attitudes of such educators are relevant because they frequently are

among the most respected members of the Negro community and their

opinions influence the choices made by Negro parents and children.

h. Feai\ Intimidation^ and Harassment

A substantial factor in the reluctance of Negro parents and children

to select "white" schools is fear. Many Negro parents in "Webster and
Calhoun counties. Miss., in Americus and Sumter County, Ga., and in

Anniston, Ala., expressed such fear. In Anniston, the Neg!-o parents

were unable to cite any specific instance of intimidation, but referred

to television and newspaper accounts of trouble in connection with

school desegregation elsewhere. ^^^ Frequently, however, the fear is

based upon actual instances of harassment and intimidation of Negro
parents and pupils.

For example, in Webster County, Miss., where Negroes constitute

28 percent of the student population, school desegregation began in

1965 under a plan providing free choice for all students in grades 1, 7,

10, and 12 only.^^^ The plan was published on July 22, 1965.^*^ A
local newspaper editor told a staff attorney that on or about July 1,

1965, a cross was burned in the front yard of the sheriff of Webster
County and that a few weeks later near midnight crosses were fired at

the county courthouse and on higliAvays near three county towns.

Negroes told staff attorneys in October 1965 that Ku Klux Klan liter-

ature had appeared in their mailboxes or on the front steps of their

houses for several months. A former Negro school teacher reported

that on August 12, near midnight, about 60 shots had been fired into

his home. Staff attorneys personally viewed the bullet holes. About
a mile from this house staff attorneys saw a sign announcing a Klan
rally on August 27, the day school registration had been scheduled.^^"

"8/d. at 56.

"'U.S. Commission on Civil Rights, "Field Investigatinu Report on Anniston, Ala.,"

Nov. 1965.
188 Plan of Desegregation for Webster County, Miss., approved by the OflSce of Education,

July 26, 1965.
«» Interview by staff attorneys with Mr. F. E. Liicius, supra note 159.
»» lUd.
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The Ne.ofro school teacher stated he had read in a newspaper that the

rally had been well attended.

Staff mvestigators talked to 16 Ne^o families in Webster County.

These families were aware that the white community did not want de-

se^rregation ; feared for their safety and that of their children ; believed

freedom of choice would only work if there were Federal protection

and if a sufficient number of Negroes were involved ; and doubted that

any Negroes would choose a white school next year.

Two Negro families in Webster County told staff attorneys they had
selected formerly all-white schools for three children scheduled to enter

the first grade in September 1965. In each instance, it was related,

within hours after the form had arrived at the office of the superin-

tendent, the families were visited by a white citizen of the county who
wondered whether a "mistake" could not have been made. Both fam-
ilies stated that as a result of these visits they altered their "choice"

and selected a Negro school. Nevertheless, they assert, within a short

time they were told by their white landlords to move out of their houses.

Thus, a Negro parent related to staff attorneys how he decided not to

send two eligible children to the white school because he feared eviction

from his farm. He also said that he had heard a county law enforce-

ment official say that Negroes had better not attend white schools.

Sumter County, Ga., this year has been operating four all-Negro

schools that serve 1,943 pupils, 66 percent of the county enrollment.^^^

Four all-white schools complete the system.^®^ Under the Sumter
County desegregation plan approved by the Office of Education, all 12

grades were to be desegregated.^^^ All of the Negro children who had
designated white schools on their freedom of choice forms changed
their choice. Some of the Negro parents who had chosen white schools

said to staff attorneys that they had received threats of physical vio-

lence to themselves or their children. The father of one Negro student

stated that within 48 hours of submitting the choice form designating

a white school he was told by his employer, who also was his landlord,

that he would lose his job and home if his child attended the white

school. The mother of a Negro student who selected a white school

was fired from her job as a maid within 24 hours after submission of

the choice form.^^* Other Negro parents electing white schools for

their children said that they were threatened with loss of emplojonent.

Sumter County Negro families are vulnerable to economic pressure.

According to a survey of Students by school authorities conducted on

"1 Interview by staff attorneys with Mr. Ed N. Bally, nupra note 159.
>92 Ibid.
1"' Plan of Desegregation for Sumter County, Ga., approved by the Office of Education on

Sept. 20, 1965.
1" Interview by staff attorneys with Mr. Ed N. Baily. supra note 159 ; corroborated by

independent investigation.
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October 28, 1965, 73 percent of the Negro pupils were from families

with incomes of less than $2,000 per year.

Americus, Ga., which is located in Sumter County but has a separate

school system, first desegregated in 1964 when the school board ac-

cepted the applications of four Negro children to attend Americus
High School. ^^^ Life was not the same thereafter for these children

or their families. One of the families reported to staff attorneys that

after they had elected the white school for their daughter their house
had been attacked repeatedly. The attorneys viewed a hole through
the front picture window. The father said the hole had be«n put there

in August 1965. According to the chief of police, a marble had been

shot through the window.^^^ Members of the family said that bottles,

stones, toilet paper, and paint had been thrown at the house and that

there had been many threatening and obscene phone calls. The girl

student—then aged 15—was convicted of a morals charge before the

school year ended. The girl's father, an Americus school teacher for

19 years, feared he would be fired. Notwithstanding these facts, the

girl returned to Americus High School in 1965 and was joined by her

14:-year-old brother.

Tl>e family of another of the four students to desegregate Americus
last year informed staff attorneys that they have lived in armed vigil

for more than a year. Guns were observed in nearly every room of

their modest house by a staff attorney. The mother said that the house

has been assaulted frequently by bricks, bottles, and rocks thrown from
passing cars. She stated that five or six attacks had been reported to

the police, and that the reports had specified the license tag numbere
of the cars. Although the chief of police confirmed that rocks had
been thrown at the house, he said that no arrests have been made. He
blames the race troubles of Americus on "outside agitators."

^^'

Instances of intimidation have occurred in other counties. The fam-
ily of one seventh grade Negro girl, who had selected a white school in

Calhoun County, Miss., was threatened by the Klan after registration

but before school began and was afraid to enroll. When Commission
staff talked to her she had not attended any school for six weeks since

the school board insisted she attend the school of her choice or no
school.^^^ The superintendent also received a note from the Klan.^^

No arrests have been made.^"" According to the Southern Education

"5 Plan of Desegregation for Americus, Ga., approved by the Office of Education on
Aug. 25, 1965.

i»« Interview with Mr. Ross Chambliss, Chief of Police, Americus, Ga., Nov. 1965.
1" Ibid.
i"* Interview bj' staff attorneys with Mr. J. E. Cook, Supt. of Schools. Calhoun County,

Miss.. Oct. 1965.
^»» Ibid.

30" Interview by staff attorneys with Mr. Vincent Bryant, Sheriff of Calhoun County,
Miss.. Oct. 1965.
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Reporting Service, in Madison County, Miss., a Negro woman was told

to vacate her home or withdraw her child from an integrated

school,-"^ and the parent of a Negro child who had entered a white

school in Scott Comity, Miss., had a gun duel with some white men
attempting to bum a cross at his house.^"^

Civil rig'hts organizations assert that there has been intimidation

elsewhere as well.-°^ The American Friends Service Committee and

the NAACP Legal Defense and Educational Fund have alleged that

"threats and acts of intimidation, economic reprisal and violence oc-

curred throughout the South—sometimes to terrorize Negroes before

the registration period ; sometimes to discourage the Negroes who had

become identified when they registered their children; sometimes to

force the withdrawal of Negro pupils after schools had been desegre-

gated." The report alleges evictions, a beating, and a shooting in

Georgia and states that several persons lost their jobs in a Georgia

county after enrolling their children in desegregated schools.^"*

Similarly, the Southern Regional Council claims that "crossbum-

ings, shootings into Negro homes, and other acts of intimidation were

used to force withdrawal of Negro students from some systems." ^"^

Other asserted instances of intimidation are also cited by these groups.

The Department of Justice has investigated at least 80 alleged

incidents of intimidation and harassment of Negro families and stu-

dents in eight States in connection with desegregation for the 1965

school year. Thirty of the investigations were conducted in Missis-

sippi, 14 in South Carolina, 11 in Georgia, 7 in North Carolina, 6 in

Alabama, 5 in Tennessee, 4 in Arkansas, and 3 in Louisiana. The
investigations in Mississippi included investigations of alleged shoot-

ings, job firings, evictions, cross burnings, assaults, church and barn
burnings, threatening phone calls, and harassment of Negro parents

and students. Other investigations involved reports that school offi-

cials had attempted to dissuade Negro parents from choosing white

schools for their children, or visited Negro families to inform them
that their children would not be protected at school.^®

On January 11, 1966, the Department of Justice filed lawsuits against

three school districts which have qualified under Title VI by submitting

2<" SERS, "Compilation." Sept. 1965, Miss. 4.
="= 76 (rf.

203 These allegations have not been verified by the Commission. The allegations, and
other allegations cited from reports of private organizations, are not intended to show
the truth of the facts charged, but only to indicate that the charges have been made.

^0* Supra note 145. at 26. Other reports on school desegregation in the 1965-66 school
year have been filed with the OflBce of Education by the Student Nonviolent Coordinating
Committee, the Southern Regional Council, the Georgia Council on Human Relations, and
the Alabama Council on Human Relations. Each of these reports contain allegations of
Title VI violations.

16. Sept. 1965.
="'• Southern Regional Council, "School Desegregation : Old Problems Under a New Law"

16. Sept. 1965.
»« Information compiled by the Department of Justice.
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accepted desegregation plans and therefore continue to receive Federal

financial assistance. The Office of Education had reported that these

districts had "compliance problems".-"' One case involves a district

operating under a four grade (1, 2, 9, and 12) freedom of choice plan

approved for Franklin County, N.C. The complaint allegcvs that after

31 free clioice applications and 30 applications for "lateral transfers"

in grades not yet covered had been filed by Negroes with the Board of

Education, the Board had the names and addresses of these 61 Negroes

published in a local newspaper. After this publication, the complaint

asserts, the students and their families were "threatened and intimi-

dated by various means, including cross burnings and the shooting of

firearms at homes of Negroes. ..." The complaint alleges that

20 of the 31 children withdrew their choices and are enrolled in

all-Negro schools.

The deterrent effect of such intimidation is reflected in fear of retalia-

tion, expressed by Negroes in several areas, including Jackson, Miss.
;

Tupelo, Miss.; Mobile, Ala.; Williamsburg County, S.C.; Salisbury,

N.C.; Talbot County, Md.; Charles County, Md.; and Somerset

County, Md.^os

Harassment of Negro students who attend formerly white schools is

another deterrent. In Americus, Ga., where 50 percent of the students

are Negroes, a 12-grade freedom -of-choice plan is in effect.-"^ Ninety

Negro pupils chose "white" schools at spring registration in May 1965.

All requests were granted but when school opened at the end of August,

only 40 of the original 90 Negroes entered such schools.^^" At the time

of the Commission's staff investigation in November, only 26 re-

mained.2^^ Staff attorneys interviewed eight of the students who had
iransferred back to all-Negro schools. One student declared he could

not study because buckshot, books, and BB-gun pellets had been

thrown at him by white students and he had received threatening

telephone calls at home. Another Negro boy related that he had
been subjected to similar treatment and had been suspended for three

days Avhen a fight developed after a white boy had called him "nigger".

Of the 26 Negroes still enrolled in integrated schools, 12, and
the families of 4 others, were interviewed by Commission staff. In-

formation disclosed in these interviews indicates that a pattern of

harassment and violence in the secondary schools had developed, ac-

companied by a lack of supervision and enforcement of discipline by

«»' Discussion with EEOP officials.
2*»* State advisory committees (U.S. Commission on Civil Rifjhts), "Scliool Survey." Sfpt.

1965.
-""Plan of DeseRi-esratioii for Americus. Ga., Kii/ira note 19.j.

210 Interview by staff attorneys with Mr. W. C. Mundy, Supt. of Schools, Nov. 1965.
Many students remained at the Negro school when a football team, band, cheer-

leaders, and a glee club and honor societies were introduced for the first time. Ibid.
2« Ibid.
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high school officials. It was alleged that white students had struck

Negro students with their fists and had thrown rocks and books at

them. It was stated that Negro students had been called derogatory

names, had had their books throAvn on the floor and knocked from
their hands, and had been tripped, spat upon, and nearly run down
by cars in the parking lot. Many of the persons interviewed reported

that spitballs had been aimed at Negro students in class. One Negro
boy stated that he had been the repeated target of a missile consisting

of two long needles, bound to wooden pegs and propelled by a rubber

band, and that one such weapon had lodged in his clothing. A Negro
girl asserted that she had been pushed down a flight of stairs and later

hit on the head by a rock.

These Negro students complained of this treatment but felt that

little or nothing had been done to prevent it or punish those respon-

sible. One staff attorney in Americus talked to two Negro girls who
had been involved that afternoon in a fight at Americus High School.

They said that while attempting to enter the school their path had
been blocked by a group of 20-30 white boys and that when they had
attempted to walk around the boys, each had been kicked by a boy.

The girls said that when one of the girls had turned around, a third boy
had kicked her, whereupon a fight had ensued in which the girl had
been thrown to the ground and bruised and the boy's shirt had been

torn. The superintendent suspended both girls and the third boy for

three days each. The superintendent admitted he took this disci-

plinary action without having interviewed the girls. He stated he
had talked to some of the white boys whose story was that they had
been attacked by the girls. The superintendent did not believe he
had been unfair or that the boys' story was implausible.^^^

In Calhoun County, Miss., which borders Webster County, the school

board operates six schools in three towns, each town containing a white

school and a Negro school.^" Under a plan accepted by the Office of

Education, Negroes in grades 1, 7, 10, and 12 have free choice privileges

this year.-^* Twenty-three Negro students elected white schools but

only six entered such schools in the fall.^^^ When Commission staff

visited the school district in October, only three were enrolled.^^^ One
of those who had dropped out told staff attorneys she had done so be-

cause of student abuse and fear of retaliation against her family.

The other two Negro students claimed they had mistakenly selected

a white school.

Investigators talked to the three Negro students still eni*olled.

212 Interview by staff attorneys with Mr. C. W. Mundy, supra note 210.
213 Plan of Desegregation for Calhoun County, Miss., approved by the Office of Education

on July 13, 1965.
2" Ibid.
2« Interview by staff attorneys with J. B. Cook, supra note 198.
2»8 Ibid.
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One seventh grade girl stated that she was the only Negro in her home-
room class of 48 students. She declared that none of these students

nor any other white pupil had befriended her, but that students had
called her "nigger and other things" and had hit and teased her. She
had never eaten lunch at school, she said, because she w^as afraid to

enter the lunchroom and had been insulted when she had attempted
to purchase food from a nearby store. At recess, she reported, she

sat alone. She said she feared she would not be safe on the bus and
therefore had never used it. According to this girl, school officials had
never helped or asked how she was gettmg along. The girl, although

still enrolled, had stopped attending the integrated school in late Sep-
tember.2^'' In January 1966, she still was not in school.^^^ The school

board refused to let her transfer back to the Negro school and she re-

mained at home.^^^ The superintendent said that the policy of the

school board was that once a choice is made, no transfer to another

school will be allowed and that this policy was required by the Office

of Education.--" The girl had stated she had been first in her class

the previous year and had selected the white school in the hope it would
provide her with a better education.

The other two Negro pupils, a 10th grade girl and a 12th grade

boy, told staff investigators they were determined to stay che entire

year. The boy, who stated he had been threatened several times by a

band of 10 white students, nevertheless expressed determination to

graduate from the white school. In November the superintendent

telephoned the Office of Education to report that shots had been fired

into the houses of the two Negro students and threatening notes had
been left from the Klan. Both students withdrew .^-^

Other instances of harassment also have been alleged. For example,

the Lawyers' Committee for Civil Rights Under Law alleges that in

Aberdeen, Miss., where the school district is desegregating under court

order, the 12 Negro students attending the Aberdeen, Miss., High
School have been subjected, "from the first day of the school year," to

being "spat upon, tripped, kicked, bumped, and threatened and abused

with profane and vulgar language." Among specific examples cited in

the letter is an alleged beating administered to female Negro students

by a "mob of white students, including part of the football team." ^^^

The Southern Education Reporting Service states that in East Jeffer-

son Parish, La., 36 Negro students left East Jefferson Parish High
School on September 27, alleging harassment by white students. The

"' IWd.
E18 Telephone interview with Mr. J. E. Cook, Supt. of Schools, Jan. 13, 1966.
2" Interview by staff attorney with Mr. J. E. Cook, supra note 198.
220 iMd.
221 Information from EEOP official file.

222 Letter dated Jan. 26. 1966, to the mayor and five aldermen of Aberdeen, Miss.
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Ne^ro students were suspended but later ordered reinstated by a

Federal court."^

C. Districts Submitting Form 441 Assurances of Compliance

There are 2,755 school districts—57 percent of all those in the 17

Southern and border States qualified for Federal financial assist-

ance—which have qualified by submitting the standard assurance of

comnliance (Form 441 ) .--* Acceptance of this assurance by the Office

of Education, according to the Statement of Policies, certifies the

school board correctly has asserted that all "practices characteristic

of dual or se^eg^ated school systems" have been eliminated.^^^

The percentage of school districts qualifying for Federal financial

assistance by submitting accepted Form 441 is substantially higher in

the border States than in the Deep South. In Missouri 97.6 percent

of all the qualified school districts are covered by a Form 441 ; in Okla-

homa 89.9 percent, in West Virginia 87.2 percent.^^s

A staff attorney visited three districts in Missouri qualified by Form
441s. In at least one of these districts some Negro pupils still were

deliberately segregated by the school board. Caruthersville is the

largest city in Pemiscot County, Mo. There are 2,133 students en-

rolled this year in six public schools, 769 of them (36 percent) Ne-

groes.^2^ In Caruthersville students still are assigned on a racial basis,

although Negroes are given a right to transfer. Only 30 Negro stu-

dents (4 percent) are regularly enrolled in class with white pupils.^^^

Caruthersville maintains three elementary schools: one all-white, one

all-Negro, and one 97.3 percent white.-^^ There are two junior high
schools: one 97.8 percent white and one all-Negro.^^" Administra-

tively there is only one high school but actually there are two buildings

and in effect two schools. One, 97 percent white, is known as

Caruthersville High School. The other, all-Negro, is known as the

18th Street Center. Negro residences are concentrated in the south-

eastern section of the town and the all-Negro schools are side-by-side

within the area. But not all Negroes live there. Some live a few

blocks from an all-white elementary school in the northwest. Even
many of those who reside within the "ghetto" live closer to the pre-

dominantly white elementary and secondary schools than the all-

223 SBRS, "Compilation," Sept. 1965. La. 1.

2" Office of Education, "Boxscore," Jan. .3, 1966.
2M Statement of Policies III.
228 OlBce of Education. "Boxscore," Jan. 3, 1966.
22T Interview by staff attorneys with Mr. V. W. Hill, Supt. of Schools, Nov. 1965.
228 Hid.
229 Ibid.
230 Ibid.
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Negro schools. ^^^ Nevertheless, these Neg;roes attend the all-Negro

schools.^^2

The 18th Street Center accents vocational education. Courses of-

fered there in bricklaying, health, physiology, and family living are

not offered at the formerly all-white high school. In contrast, Caruth-

ersville High School, which has 15 Negroes enrolled with 481 white

pupils, offers courses that are unavailable at the 18th Street Center;

namely, physics, chemistry, trigonometry, journalism, some English

courses, business law, a vocational agriculture program and a program
entitled "Cooperative-Occupational-Educational,'' which permits stu-

dents to obtain career oriented jobs which also carry academic

credits.2^^ Under school policy, any course offered at one high school

building not taught at another is available upon request. No white

students have availed themselves of the courses at the Center, but be-

tween ?)0 and 40 Negroes enrolled at the Center are carried by school

bus each day between the schools.^^

If Caruthersville had been required to submit a desegregation plan,

it would have been obligated to provide for nonracial initial assign-

ments. Instead, it is providing only a right to transfer from schools to

which pupils are assigned on a racial basis.^^^ And, although the

Statement of Policies expressly states that a Form 441 assurance of

compliance may not be executed by a school system in which "teachers

or other staff who serve pupils remain segregated on the basis of the

race, r^olor, or national origin of the pupils in a school,'' all teachers at

the Negro schools are Negro and all teachers at the white schools are

white—except for some collateral positions."*'

The out-of-district high school pupils received by Caruthersville

from Dunklin County and McCarty, Mo.—neither of which maintain

a high school—are assigned either to Caruthersville High School or

18th Street Center depending on their race.'^" This practice is main-

tained notwithstanding the fact that the Statement of Policies ex

plicitly provides that a Fonn 441 assurance of compliance may not be

executed by a school system in which "the race, color, or national

origin of pupils is a factor in their initial assignment, reassignment, or

transfer to a particular school''. More than one-third (35 percent) of

the Negro students at the Center are imj^rted from Dunklin County or

McCarty.2^^ The school board takes the position that it is the obliga-

»i md.
'32 Tbid.
»3 Ibid.
*" IMd.
»35 TMd.
23« Ihid. One Neanro directs physical education at the center and also serves as assistant

football coach at Caruthersville High School. There are white art and music teachers and
white elementary supervisors who serve all schools. (Tbid.)

2" Ibid.

'^rbid.
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tion of the home district to provide a desegreo;ated education,-'^ but

the Statement of Policies does not distinguish out-of-district resi-

dents from residents of the district in precluding acceptance of Form
441s where students are racially assigned to schools within the district.

In Xashville and Howard County, Ark., there are two school dis-

tricts covering approximately the same geographic area. All the

white students are in the Nashville School District while all the Negro
students are in the Childress School District. Both districts cover

Xashville and Howard County. Both submitted Form 441 assur-

ances of compliance which were accepted by the Office of Educa-

tion.^*" The Southern School News reports that when six Negro boys

asked to register at Nashville High, they were told by the superin-

tendent that they lived in the Childress school district, not the Nash-

ville district.2*i

D. Noncompliance by School Authorities With Accepted Desegre-

gation Plans

In the course of their field investigations, Commission staff attor-

neys discovered several instances of noncompliance with accepted

desegregation plans. The districts where noncompliance was found

were not selected because complaints had been made but were chosen

solely to obtain a reasonable cross section.

In Webster County, Miss., school officials assigned on a racial basis

about 200 white and Negro students whose freedom of choice forms

had not been returned to the school office, even though the desegregation

plan stated that it was mandatory for parents to exercise a choice

and that assignments would be based on that choic©.^*^ In McCarty,
Mo., after the school board had distributed freedom of choice forms

and students had filled out and returned the forms, the board ignored

them. Since McCarty does not operate a high school, students in

grades 9-12 were bused to Caruthersville, where they were assigned on

a racial basis.^*^

As of October 1, 1965, Fayette County, Ky., maintained 26 schools

serving 21,169 students, 1,309 of whom (6 percent) were Negroes.^"

Before 1956, all Negro students, regardless of where they resided in

the county, had been required to attend either the all-Negro Douglass

School, then housing grades 1-12, or a small one-teacher Negro school.

In 1956, the one-teacher Negro school was closed and its elementary

pupils were integrated into attendance zones previously established

239 JWd.
240 SERS, "Compilation," Oct. 1965, Ark. 8, 9.

2*1 Id. Sept. 1965, Ark. 24.
2" Interview with Mr. F. E. Lucius, supra note 159.
243 Intervit-w with Mr. Floyd E. Ilamlett, Supt. of Schools. Nov. 1965.
2" Fayette County School District, "List of Integrated Schools, Elementary and Secondary

Enrollment and Teachers" and "List of Schools With All White Pupil Enrollment and
Teachers," Oct. 1, 1965.
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for white children. Its students in grades 7-12 were assigned to

Douglass, but were permitted to transfer to white schools in their

attendance zones. In 1961, the transfer option for Negro students in

grades 7-12 was eliminated. A zone was created for Douglass cover-

ing grades 1-12, and any Negro student not residing in that zone was
assigned to the school in his neighborhood. Douglass students, all of

whom were Negroes, in grades 7-12 now were permitted to transfer

to another school only to obtain courses not offered at Douglass. In

1963, grades 9-12 were closed at Douglass and the Negro pupils in

those grades were assigned to other schools on the basis of the same
attendance zones as those applicable to white students.^*^ Under the

geographic zoning plan accepted by the Office of Education for the

1965-66 school year, Douglass was to serve all students in grades 1-8

residing within its attendance zone, and all other students were to be

assigned to the schools in their attendance zones without regard to

Staff attorneys discovered, however, that although 60 white students

live within the Douglass school zone they did not attend, and never

had attended, Douglass. Rather, the school district permitted these

white students to attend predominantly white Linlee Elementary in

grades 1-6 and then a white or predominantly white school in grades
7-8. This was accomplished under a transfer arrangement which also

was available to Negroes at Douglass, but was not available to students

in any other zone.^*^ The arrangement failed to comply with the

desegregation plan, which provided that : "'All attendance areas in

the system are drawn on rational geographic lines. The children are

assigned to the facilities serving their zone of residence. Transfers

are granted only where the school in the zone of residence does not

offer a course desired by the transferring student, and the sought

facility does.""8

The Office of Education has conducted investigations of alleged

noncompliance with desegregation plans in approximately 15 school

districts, including districts in Alabama, Florida, Georgia, North

Carolina, Arkansas, Tennessee, and Maryland.^*^ Similar investiga-

tions now are being conducted in about 25 other school districts.^^"

E. Desegregation in Districts Under Court Order

About 200 lawsuits have been brought in the 12 years since the first

Broion case, many of them against districts in which racial segregation

2« Interview by staff attorneys with Mr. G. S. Potts, Supt. of Schools, Nov. 1965.

2>8Plan of Desegregation for Fayette County, Ky., approved by the Office of Education on

May 28, 1965.
*<' Interview with Mr. G. S. Potts, supra note 245.
"» Plan of Desegregation for Fayette County, gupra note 246.
»» Discussion with EEOP officials.

=50 /bid.
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and attitudes of race superiority have been deeply entrenched. These

school districts now automatically qualify for Federal aid whenever

a final court order desegregatinfr the schools lias been entered in the

litigation and the school district agrees to comply with the order and

any modification of it.-^^

Although only 164 (3.4 percent) of the 4^41 school districts in the

South have qualified by the court order route,-'- these districts include

most of the major cities of the South and, accordingly, a large share

of the population.-^^ Court orders are a significant method of quali-

fication particularly in Louisiana, where official resistance to com-

pliance with Title VI has been most widespread.^^* In Louisiana, 32

court orders have been accepted, affecting 86.5 percent of the school

districts judged qualified.-'^

Court orders contain widely divergent desegregation requirements.

As a general rule, courts have not concerned themselves with all the

issues covered in the Statement of Policies. With respect to those

issues which are covered, generally less is compelled than is demanded
by the Office of Education.

For example. Bay County, Fla., possesses a final court order dated

July 20, 1964. It calls for desegi^egation of the first and second grades

in 1965-66 and a grade a year thereafter. Desegregation will not be

completed until 1975.-^*^ The Statement of Policies, on the other hand,

requires school districts not under court order to complete desegrega-

tion by the 1967-68 school year."' Under the Bay County court order

Negroes in the first and second grades have the right to attend the

school nearest their homes. But application must be made during

the last week in April at the school desired. If this option is not exer-

cised, the racial assignment continues.-'^ By contrast, under the State-

ment of Policies, a child entering the first grade who fails to exercise

a choice is assigned nonracially.-'^ Again, the court order, unlike the

Statement of Policies, entirely reserves the question of teacher desegre-

gation.-®" Under the court order the right of Negi-o students to

"choose" white schools is subject to the Florida pupil placement law.-*'^

The Statement of Policies declares that the criteria of pupil place-

ment laws shall not be used "to limit desegregation through restriction

2=' statement of Policies IV.
=52 Office of Education, "Boxscore," Jan. 3, 1966.
2=3 Office of Education, "Court Order and Voluntary Desegregation Plans for Public School

System," Cumulative List No. CV-61, Dec. 1, 1965.
=»<Only 37 of 67 districts in Louisiana—or 55.2 percent— have qualified. Office of Edu-

cation, "Boxscore," Jan. 3, 1966.
255 Ibid.
258 Youngblood v. Board of Public Instruction of Bay County^ Civil No. 572, N.D. Fla.,

July 20, 1964.
25' Statement of Policies, VE(2)
258 Youngblood v. Board of Public Instruction of Bay County, supra note 256.
259 Statement of Policies, VD(3)(c).
260 Youngblood v. Board of Public Instruction of Bay County, supra note 256.
«» Ibid.
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of any pupil's right to free choice." ^^- The court order, moreover,

permits the board to give priority in initial assignment "to cliildren

continuing an existing course of education" over those who live nearer

the school—an impermissible restriction on free choice under the

Statement of Policies. ^^'^ And the court does not require desegregation

of transportation, a precondition of approval of a plan by the Office

of Education.2«*

Bay County operates 21 elementary, 3 junior high and 2 senior high

schools. For the 1965-66 school year, there are 16,178 pupils, 2,883

of whom are Negroes. There are six schools, five elementary and a

combined jimior-senior high school, attended by Xegro students ex-

clusively. These all-Negro schools contain 2,843 pupils, 99 percent of

all Negroes enrolled.^^^

Two school districts in Pemiscot County, Mo.—North Pemiscot R-1
and Deering C-6—desegregated under nearly identical court orders,

both issued on July 1, 1963. The orders require the schools to be

operated on a "nonracial basis" and specify that Negro students are

to be permitted to "initially enroll or transfer'' to the formerly segi'e-

gated white schools. That is the extent of the court's injunction.

There are no provisions for desegi'egation of teachers or staff, trans-

portation or school facilities, programs, services, or activities.^*^

Deering operates two elementary schools and one high school for

its 766 students. One school is segregated: the 53-pupil, all-Negro

1-6 grade, three-teacher Gobler Elementary. School officials con-

cede Gobler is uneconomical to maintain and unnecessary. There is

space for the students at Deering Elementary and, since Negroes are

scattered throughout' the district, Gobler lacks even the advantage of

convenience. The school board has considered discontinuing Gobler.^®^

tinder the terms of the court order, its pupils may choose to transfer

but, unlike the Statement of Policies, the court order contains no provi-

sions for annual notice of opportunity for choice, or for distribution to

parents and pupils of choice forms.-*'^ The same is true of the court

order covering North Pemiscot R-1.^®^

-">2 Statement of Policies, VD(4) (b). (5) (b).
2«s Younghlood v. Board of Puilic Instruction of Bay County, supra note 256.
26* Statement of Policies. VB(2).
««Bay County School District, "List of Schools With Enrollment," Fall 1965.
^ Walls V. Board of Education, District IV, Pemiscot County, Civil No. S63 C21 (3), E.D.

Mo., July 1, 1963 ; Lejn.s v. Board of Education, Consolidated School District C-6, Derring,
Pemiscot County, Civil No. S63 C25 (3), E.D. Mo., July 1, 1963.

2«' Interview witth Ben T. Griffin, Supt. of Schools, Nov. 1965.
^^ Lewis V. Board of Education, supra note 266.
*» Walls V. Board of Education, supra note 266.
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VI. COMPLIANCE EFFORTS OF THE
OFFICE OF EDUCATION

The only field investigations conducted by the Office of Education to

detennine whether there has been noncompliance with an accepted

plan or assurance have occun-ed either where the Office of Education

has received a complaint or where information has come to its attention

indicating possible noncompliance. Until January 1966, no spot checks

had been conducted.^'" In only one district submitting a Form 441

assurance of compliance—Dade County, Fla.—has the Office of Educa-

tion, before accepting the assurance, conducted a field investigation

to verify whether the district was actually in compliance with Title VI.

Thus, the Office of Education has been unaware of noncompliance in

districts from which no complaints have been received and about which

it has received no information from outside sources. It has also been

imaware of existing noncompliance in districts submitting assurances.

It was unaware, for example, of the noncompliance uncovered by Com-
mission staff attorneys in Webster County, Miss., Fayette County, Ky.,

and McCarty, Mo., and it was unaware, when it accepted the assurances

of compliance submitted by the Caruthersville, Mo., school district and
the Nashville and Childress school districts in Arkansas, that such

districts were not in compliance with Title VI.^"

Complaints of racial discrimination have been abundant. As of

January 3, 1966, 517 complaints covering the pro^^sions or operation

of desegregation plans had been filed with the Office of Education from
persons in the 17 Southern and border States.^"^ Complaints of non-

compliance with accepted desegregation plans involve some 150-200

alleged incidents."^ In response to these complaints, the Office of

Education has conducted field investigations in approximately 15

school districts. It is presently conducting either investigations of

complaints or spot checks in approximately 25 others."* No field in-

"' Discussion with EEOP officials.
*" Thid.
272 "Tabulation of Complaints," EEOP, January 1966. There had been 61 additional

complaints dealing with the provisions or operation of court orders and 50 dealing with
intimidation and harassment. Many of the complaints were cumulative. The Office of

Education estimates that the complaints encompass a total of 350-400 separate incidents.

Many complaints referred to desegregation plans still under negotiation and were resolved
hy Office of Education officials.

"' Discussions with EEOP officials.
• ^* Ibid.
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vestigations have been conducted of complaints of noncompliance in

the remaining school districts, although Office of Education officials

have attempted to resolve these complaints by telephone calls or other

communications.^^^

As of January 3, 1966, the Office of Education had commenced 65

enforcement proceedings against school districts believed to be in non-

compliance with Title VI. Some of these districts have since come into

compliance and at the present time 52 districts are carried as active

cases. Noncompliance hearings to determine whether the districts are

in violation have been held for each of the active cases. In all instances

but one, enforcement action was taken because the district allegedly

failed to file any plan or assurance. In the other case, involving

Natchez, Miss., the district was cited for submitting an unacceptable

court order.

Only 4 of the 52 hearings were contested. Of the 52 districts, 3 are

in Alabama, 5 in Arkansas, 3 in Georgia, 27 in Louisiana, 13 in Mis-
sissippi, and 1 in South Carolina. Twenty-three additional noncom-
pliance proceedings are under preparation by the Office of Education,

10 for x\labama, 3 for Louisiana, 3 for Mississippi, 1 for Oklahoma, 4

for South Carolina, and 2 for Tennessee.-'*^ Sixteen school districts in

Alabama, Louisiana, and Mississippi have been found by hearing ex-

aminers to be in noncompliance with Title VI. They are, in Alabama

:

Barber and Bibb counties and Tarrant City ;
^" in Mississippi : War-

ren, Wilkinson, Sunflower, Amite, and Copiah counties;-'- and in

Louisiana : Tensas, Union, Vermilion, Webster, West Carroll, Winn,
St. Bernard, and St. James parishes.^'"

No noncompliance proceedings have been commenced with respect

to any school district for failure to comply with the provisions of a

plan accepted by the Office of Education.^^o

2" Ibid.

"« Office of Education, "Memorandum of Current Report of Activities Under Title VI of
the Civil Rights Act of 1964," Jan. 3, 1966. On Sept. 24, 1965, the President directed the
Attorney General to coordinate the Title VI activities of the Federal Government. Exec.
Order Xo. 11247, ?.0 Fed. Re;?. 12327 (1965). On December 27, 1965. the Attorne.v General
transmitted new "Guidelines for the enforcement of Title VI" prepared by the Department
of Justice to the heads of 21 departments and agencies with Title VI responsibilities. In
his transmittal letter, the Attorney General urged "regular systematic inspections for pos-
sible discrimination to insure that the requirements of Title VI are in fact l>eing observed
by recipients of Federal assistance." The guidelines discuss the alternative courses of

action open to Federal officials when there is noncompliance. They range from refusal to

grant or termination of assistance to court enforcement, administrative action and attempts
to obtain voluntary compliance. In his letter, the Attorney General declared :

There should be no mistaking the clear intent and effect of the guidelines—Title
VI must and will be enforced. Assistance will be refused or terminated to non-
complying recipients and applicants who are not amenable to other sanctions.

=^ Washington Post. Jan. 28. 1966, p. A6.
278 Id. at Feb. 4, 1966, p. B2 ; New York Times, Feb. 8, 1966, p. 15.
-'" New York Times. Jan. 25, 1966, p. 34 ; Washington Post. Jan. 28, 1966, p. A6 ; New

York Times. Feb. 8, 1966, p. 15.
=»» Discussions with EEOP officials.
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VII. FINDINGS

The Commission finds that

:

Extent of Integration

1. Under Title VI of the 1964 Civil Rights Act and the procedures
adopted to implement it, significant progress has been made in securing

the agreement of school districts to desegregate their schools. Among
the communities which began desegregation in the 1065 school year
were many where the prospect of school desegregation previously had
seemed remote.

2. Despite a large increase in the number of school districts begin-

ning desegregation in 1965, according to the highest estimate not more
than 1 Negro child out of every 13 in the Deep South actually attends

school with white children.

The Role of Freedom of Choice Plans

o. The slow pace of integration in the Southern and border States

is in large measure attributable to the manner in which free choice

plans—the principal method of desegregation adopted by school

districts in the South—have operated.

4. Freedom of choice plans ac<*epted by the Office of Education

have not disestablished the dual and racially segregated school systems

involved, for the following reasons

:

a. Negro and white schools have tended to retain their racial

identity

;

b. Wliite students rarely elect to attend Negro schools;

c. Some Negro students are reluctant to sever normal school ties,

made stronger by the racial identification of their schools;

d. Many Negro children and parents in Southern States, having

lived for decades in positions of subservience, are reluctant to assert

their rights;

e. Negro children and parents in Southern States frequently will

not choose a formerly all-white school because they fear retaliation

and hostility from the white community

;

f. In some school districts in the South, school officials have failed

to prevent or pimish harassment by white children of Negi'o children

who have elected to attend white schools

;
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g. In some areas in the South where Negroes have elected to attend

formerly all-white schools, the Negro community has been subjected

to retaliatory violence, evictions, loss of jobs, and other forms of

intimidation.

5. In some areas in the South, as the result of the harassment of

Negro children electing to attend white schools and the intimidation

to whicli the Negro community was subjected, all or many of the

Negro children who originally had elected to attend white schools

returned to the Negro schools.

Implementation of Title VI

6. Some school districts which have filed assurances of compliance
accepted by the Office of Education are not actually in compliance.

7. Some school districts which have filed desegregation plans ac-

cepted by the Office of Education are not complying with the plans.

8. During 1965, the Office of Education did not have adequate

procedures for evaluating plans and assurances.

9. During 1965, the Office of Education did not have adequate staff

or procedures for detecting violations of Title VI through field inspec-

tion or by other means. Efforts of the Office of Education to monitor

compliance were largely limited to investigations of complaints filed.

10. The commencement of enforcement proceedings under Title VI
by the Office of Education has been virtually limited to cases where
school districts openly defied the law by failing to file any assurance

or plan. No enforcements proceedings have been instituted against

districts for violation of an accepted plan or assurance.

Court Orders

11. The Office of Education has accepted promises to comply with

court orders as qualifying a school district for Federal financial

assistance under Title VI even when such orders fall far below stand-

ards required by that Office for school districts desegregating under
voluntary plans.
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VIII. RECOMMENDATIONS
1. The Office of Education should adopt policies and proce-

dures which will ensure adequate evaluation of plans and
assurances and adequate monitoring of compliance.

The adequacy of a particular desegregation plan frequently cannot

be judged by examining only the four corners of the plan. A first-

hand view and study of the school system may be required. For
example, in order to judge whether a geographic zoning plan is racially

discriminatory, it is necessary to know, among other things, whether
school sites were selected and attendance zone lines drawn without

regard to race. To evaluate plans properly, to determine whether
assurances of compliance should be accepted, to monitor compliance

effectively, and to ensure that plans and assurances are actually being

followed, adequate investigation is required. Tlie Office of Education
should adopt policies and procedures which will ensure that these

tasks are fulfilled. If additional funds are required, the Office of

Education should seek to obtain them.

2. The Office of Education should make it clear that there are

permissible means other than geographic rezoning and
freedom of choice by which a school system may be

desegregated.

Freedom of choice, geographic rezoning, or a combination of the

two, are not necessarily the sole methods of desegregating a school

system. The circumstances of individual school districts differ widely.

In some school districts having small Negro populations and inade-

quate Negro schools it may be feasible to abandon the Negro schools

and incorporate the Negro students and teachers into the formerly

all-white schools. In a district with only two schools, one Negro and
one white, it may be possible to use one as an elementary and the other

as a secondary school. A school district may wish to construct a

single large new school, or educational center, for all students in the

district. There may be other ways to accomplish school desegregation

in a particular school district.

3. Where there is doubt concerning the validity of a desegre-

gation plan formulated by a school board, the Office of Edu-
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cation should consider letting a contract with independent

and objective educational or legal experts to review the

plan and, if necessary, propose modifications or formulate

a satisfactory substitute. The Commissioner of Educa-
tion should explore the possibility of entering into such

contracts under the authority of Title IV of the Elementary
and Secondary Education Act of 1965.

Evaluation of a desegregation plan may be a complex task. If

the Office of Education is in doubt concerning the validity of a plan

formulated by a school board, it may wish to consider contracting

with persons knowledgeable in education and law to review the plan

in light of all relevant circumstances and to suggest modifications or

formulate a substitute plan. Experts have been used to advantage
in a number of school desegregation cases.^

4. The Office of Education should revise its standards govern-

ing free choice plans in light of experience accumulated

thus far. The purpose of such revision should be to ensure

that free choice plans are adequate to disestablish dual,

racially segregated school systems and to achieve sub-

stantial integration within such systems. To this end, the

Office of Education should consider rejecting free choice

plans where the following circumstances exist :

(a) where the school hoard has been, operating wnder such

a iiilan and there is evidence that Negro 'parents or their

children effectively have been intimidated^ threatened,

or coerced as the result of exercising rights under the

plan or in order to deter the exercise of such rights^ or

that school authorities are failing to prevent or pwnish

harassment by lohite pupils of Negro pupils uiho have

chosen foimierly all-white schools;

There is no "free" choice where Negro parents or pupils are in-

timidated by whites in the community in order to deter them from
choosing formerly all-white schools or to punish them for having
chosen such schools. Impediments to free choice exist also where
school authorities fail to prevent or punish liarassment by white pupils

of Negro pupils who have chosen formerly all-white schools.

(b) where the school authorities fail to present evidence that

they are actively attempting to create a climate conducive

to acceptance of the law;

^ Legal authority supporting this recommendation and, where appropriate, subsequent
recommendations, are contained in the appendix to this survey.
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Because the climate in which a free choice plan operates is critical

to its success, a free choice plan should not be accepted unless the school

authorities present a specific program for (1) encourao^infr Neg:roes

to take advantage of their rights and (2) discouraging intimidation

of Negro parents or pupils by the white community and harassment
of Negro pupils by white pupils. Such a program should include

meetings with parent-teachers' associations; full classroom briefings

of children to prepare them for integration; encouragement and re-

assurance of the Negro community (in churches, for example) ; and
efforts to enlist support from commmiity organizations, public media,

and law enforcement officials.

(c) where the plan fails to (1) ])rovide that, regardless of
the grade involved, where space limitations inake it im-

possible to honor every studenfs choice of schools, pref-

erence shall he given to those who live nearest the favored
school, and (2) specify the objective criteria by which the

school authorities will determine lohcther the favored
school is overcrowded;

(1) Under the existing Statement of Policies, freedom of choice

plans to be acceptable must provide that where overcrowding results

from choices made by pupils entering the first grade of elementary

school system) that a Negro child who is about to enter grades 2, 3, 4,

school, preference shall be given to pupils residing closest to the fav-

ored school or assignment shall be made on the basis of nonracial

attendance zones. Should overcrowding result from the exercise of

the transfer right possessed by pupils entering other grades, prefer-

ence either must be given to pupils residing closest to the school or the

pupil seeking the transfer must "be permitted to attend another school

of his choosing within a reasonable distance of his residence." ^ The
school board is given the option. In practice, this means (in a 6-3-3

school system) that a Negro child who is about to enter grades 2, 3, 4,

5 or 6 of elementary school, grades 8 or 9 of junior high school, or

grades 11 or 12 of high school, cannot "bump" a white child already

attending a white school, even though the Negro child lives closer to

the white school. Although the Negro child supposedly has the right

to attend another school of his choosing "within a reasonable distance

of his residence," ^ the provision discriminates against Negro pupils

by perpetuating the vested rights of white pupils deriving from exist-

ing racial assignments.

2 U.S. Office of Education (Dept. HEW), -'General Statement of Policies Under Title
VI of the Civil Rights Act of 1964 Respectinj: Desegregation of Klementary and Secondary
Schools," VD(5) (b), Apr. 1965.

s Ihxd.
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The Office of Education should consider altering its requirements

governing assignments of pupils at a particular school where space

limitations preclude honoring the choice of each pupil who has chosen

that school. Regardless of the grade involved, preference should be

given to pupils residing nearest the school.

(2) The school board should not be given absolute discretion to de-

termine when a school is "overcrowded" as the result of choices made.

The Office of Education should consider eliminating the opportunity

for manipulatioli of the "overcrowding" standard by requiring that

the plan contain the objective criteria by which the school board pro-

poses to judge whether overcrowding exists.

(d) where the choice is mandato^'y or where the plan does not

provide that where a student fails to choose a- school he

must he assigned^ regardless of the grade he is entering,

to the school nearest his home or on the basis of nonracial

attendance zones;

Elimination of the dual or biracial attendance system requires that,

where pupils fail to exercise a choice, they must be assigned on a non-

racial basis. Under the Statement of Policies, however, a student in

grades 2, 3, 4, 5, 6, 8, 9, 11, and 12 (in a 6-3-3 system) who fails

to exercise his transfer right may be required to remain at the school

he currently is attending and to which he has been assigned on a racial

basis. In practice the Office of Education has permitted, and encour-

aged, school districts to require pupils to make a choice, and has ac-

cepted freedom of choice plans in which a choice is mandatory regard-

less of the grade that the pupils are entering. Mandatory free choice

plans enable the Office of Education to know which pupils have ex-

ercised a choice. But they require all Negroes who wish to attend white

schools to take affirmative action by checking the box signifying the

white school. Because of community resistance to integrated schools

and the fear and lack of initiative of large numbers of Negroes in the

South, many Negroes have been reluctant to assert their rights affirma-

tively. Experience during the 1965-66 school year, in which the sub-

stantial majority of approved free choice plans were mandatory, shows

that only a small percentage of Negro students in the South chose to

attend school with white children. It is important to provide a means
by which at least some Negroes who are reluctant to make an affirma-

tive choice may nevertheless attend integrated schools, and to transfer

to the school board the responsibility for the integration of such Ne-

groes into white schools.

Therefore, the Office of Education should consider refusing to ac-

cept mandatory free choice plans and requiring that, where pupils fail

to exercise a choice, they must be assigned on a nonracial basis. Al-

56



though a non-mandatory free choice plan is more difficult to enforce

than a mandatory plan, adequate investigation should reveal any situa-

tions in which school boards refuse to honor choices made or assign on
a racial basis children who fail to make a choice. Such school boards
would be subject to Title VI sanctions, including the termination of

Federal assistance.

(e) where the plan fails to provide that teachers shall he as-

signed on a nonracial basis;

Faculty desegregation is a necessary precondition of an acceptable

free choice plan. A free choice plan cannot disestablish the dual school

system where faculties remain segregated on the basis of the race

of the teachers or the pupils. In such circumstances a school inevitably

will remain identified as "white'' and "Negro'' depending on the color

of its teachers.

The Office of Education should consider requiring that every free

choice plan contain a provision securing actual desegregation of facul-

ties. In desegregating faculties, of course, the school board would be

imder an obligation to ensure that all schools receive an equitable share

of the most qualified teachers.

(f) where the plan fails to provide an assitrance that school

authorities will discipline students ivho^ during or with-

out school hours, harass other students because they have

chosen an integrated school.

The Office of Education, like a district judge in a desegregation law-

suit, "must determine whether the means exist for the exercise of a

choice that is truly free and not merely pro forma. Tliis may involve

considering, for example, . . . the opportunity to participate on
equal terms in the life of the school after the pupil's arrival, and any
other circumstances that may be pertinent." *

Should the above conditions be met, it may be that the central diffi-

culty with free choice plans—their tendency to sustain all-Negro

schools—will be eased. If intimidation and harassment of Negro
parents and students are eliminated, if free choice is extended imme-
diately to all grades, if teachei*s are no longer segregated, and if school

authorities actively encourage Negroes to take advantage of their

rights, the result should be the selection by Negroes, in larger numbers,

of formerly all-white schools. The number of Negroes in formerly

all-white schools would be supplemented by Negroes who exercise no

* Bradley v. School Board of the City of Richmond, 345 F. 2d 310 (4th Cir. 1965) (con-
currina; opinion of Jndges Sobt-loff and I'.ell), rer'd on other (jroinids, 15 L ed 2d 1S7
(1965). It is, of course, the duty of educators as educators to stop breaches of discipline

regardless of the type of desegregation plan under which the school district is operating.
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choice but reside closer to formerly all-white schools. As a result of

the5^ factors, there may well be overcrowdinir at all of the formerly

all-white schools. Should this liappen. in those areas where some
XesTO pupils lire closer to white schools than white pupils currently

attendingr those schools, there would be some integration of the Xejrro

schools as well as the white schools. At least where Xesro schools were
inferior, this might even result in demands by white persons for elimi-

nation of the Xegro schools.

Eradication of the racial identificntion of all schools in the district

is a necessaiy prerequisite to the workability of a free choice plan. In-

deed, should the sujrirested preconditions for approval of free choice

plans fail to accomplish this objective, it may become necessary to con-

clude that free choice plans do not under any circumstances provide a
meanino:ful opportunity for desegregation and to reject them. It is

recognized, of course, that the limitation or rejection of free choice

plans may not result in the elimination of racial separation in schools.

In such circumstances, a school district may elect to proffer a geo-

graphic zonuig plan under which, because of residential segregation

or other factors, little or no actual integration would be achieved. The
problem of racial isolation in this context—a phenomenon which may
exist ]x)th Xorth and South—and its effect on quality education for all,

will l->e explored by the Commission in a later report.

5. The OflBce of Education should evaluate geographic rezon-

ing plans in depth to determine whether they are racially

discriminatory. Where a school board submits a geo-

graphic rezoning plan under which the racially segregated

character of the schools would not be changed significantly,

the board should be required affirmatively to demonstrate
that the plan is not racially discriminatory in its purpose,

operation, or effect.

Evaluation of a plan for geographic rezoning of attendance areas

to determine whether it is racially discriminatory in purpose or effect

involves a careful examination of the attendance zone lines, the exist-

ing location of Xegro and white residences in the district, natural

boundaries and the location of the schools, transfer policies, and site

selection policies. Again, local laws or ordinances requiring racial

s^regation in housing or education may affect the validity of the plan.

Where a school system is in an area where the schools previously
have been operated in a discriminatory manner, it is necessary to ensure
that the discrimination has l>een eliminated. Rezoning plans, there-

fore, should be evaluated carefully in light of all relevant considera-

tions to determine whether they meet the requirements of Title VI.
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Where the racially segregated character of the schools would not be

changed significantly by the plan, the burden should be on the school

board to show why the plan is not discriminatory.

6. The Office of Education should require school districts de-

segregating under court order to submit desegregation

plans to the Office of Education which comply with the

standards established by that Office for other school dis-

tricts. Upon acceptance of the plan the school district

should be required to file with the court a proposed decree

consenting to modification of the original court order so

that the school district thenceforth will be required to fol-

low the desegregaion plan accepted by the Office of Edu-

cation.

A court order requiring "desegregation" of a school system which
falls below the standards set by the Office of Education in rate, method
of assignment, or in any other respect, should not l)e accepted by the

Office of Education unless the school disrt:rict itself seeks modification

of the order to conform to the Office of Education standards. It is

inequitable for the Office of Education to permit a school district imder

court order to obtain fimds even though it is required to do less than

a comparable (perhaps adjacent) school district not under court order.

Such a policy may encourage school districts to engage in litigation in

order to avoid complying with Office of Education standards. In some
cases, moreover, court ordei^ are many years old and fall short of cur-

rent judicial standards as well as the standards established by the

Office of Education.

Conflict will be avoided by requiring the school districts to seek

modification of the court decree. Only if the court does not agree to

modify its decree should the Office of Education accept the court-

established standards. Since the courts have attached gi'eat weight to

the Office of Education standards ^—and in the Fifth Circuit have held

that they will follow those standards ®—it is likely that the court would
agree to modify its order.

7. The Office of Education should (a) require that a proposed

plan of desegregation be published prominently in a news-

paper of general circulation in the community, together

with a notice that all interested parties are invited to ex-

5 See Singleton v. Jackson Municipal Separate School District, 34S F. 2d 729 (Dth Cir.

1965) ; Price v. Denigon Independent School District, 348 F. 2d 1010 (5th Cir. 1965) ;

Kemp V. Beasley, 352 F. 2d 14 (Sth Cir. 1965).
« See Singleton v. Jackson Municipal Separate School District, supra note 5 : Price v.

Denison Independent School District, supra note 5.
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press their comments, suggestions or objections to the Com-
missioner of Education in Washington, D.C., and (b)

wherever necessary or desirable, solicit the views of inter-

ested parties in the locality.

A major deficiency in current OfRce of Education procedure is the

failure to afford a channel for the expression by interested persons in

the community of their views on whether a desegregation plan pro-

posed by a school board should be accepted. Such persons may well

have knowledge or points of view which otherwise would be unavail-

able to the Office of Education. A judge considers a desegregation

plan when it is attacked by a party who presents evidence and gives

reasons to show why it is defective. The Office of Education, on the

other hand, faced with hundreds of plans, now considers each one in a

vacumn. The Office of Education should make available a means of

channeling criticism of the plan to Washington and may find it de-

sirable to solicit such criticism where appropirate.

8. The President should propose and Congress should enact

legislation specifically authorizing the Attorney General

and the victims to bring a civil action to enjoin private per-

sons from harassing or intimidating Negro parents or chil-

dren who seek to exercise rights under desegegation plans

accepted by the Office of Education.

Existing Federal law is inadequate to deal with harassment and
intimidation of Negro parents and children who seek to exercise rights

under desegregation plans accepted by the Office of Education. Al-

though Title IV of the Civil Eights Act of 1964 authorizes the Attor-

ney General, in certain circumstances, to initiate desegregation suits,

the Title does not authorize him to bring suit against private individ-

uals seeking to interfere with the efforts of a school board to coniply

with the law. A Title IV suit must be predicated upon a signed com-
plaint by a parent or group of parents that his or their minor children

"are being deprived by a school board of the equal protection of the

laws. . .
" (See 42 U.S.C. 2000c-6(a) (1) (1964)). A reconstruc-

tion statute (42 U.S.C. 1985(3) (1964) ) provides that "If two or more
persons in any State or Territory conspire or go in disguise on the

highway or on the premises of another, for the purpose of depriving,

either directly or indirectly, any person or class of persons of the

equal protection of the laws, ..." the victim may bring a damage
action against any one of the conspirators. Section 1985, however,
essentially is a conspiracy statute. Harassment and intimidation are
not necessarily conspiratorial in character. A single person may con-
ceive a plot, wield a weapon, or make a threat. It makes little sense
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to exempt him from accountability on the very ground that he bears

undivided responsibility for the misdeed. More fundamentally, the

victim of intimidation may be too poor or too frightened to bring a

lawsuit (which under existing law would be confined in any event to

an action for damages). As in the fields of voting (42 U.S.C.

1971(c)) and public accommodations (42 U.S.C. 2000a-5) the Attor-

ney General should be the guardian of the victim's rights and should

be authorized (as should the victim) to bring an action for preventive

relief.
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Concurring Statement of Commissioner Hesburgh

There are a few additional points which I think must be made to

put the above recommendations into perspective.

There are two problems, quite distinct and vastly different, that con-

front America as it works toward desegregation in elementary and
secondary education. One problem is that of de facto segregation,

caused in part by segregated housing patterns, and all the concomi-

tant social consequences of the ghetto. This problem will be treated

by the Commission in a later report, requested by President Johnson.

The second problem, the focus of this report and its recommendations,

is that of abolishing the de jure^ dual system of elementary and sec-

ondary education that has long existed and has long been sanctioned

by law and custom in the South. The first move toward a solution

of this second problem was to declare that the de jure, dual educational

system was wrong, undemocratic, and un-American. The Brown deci-

sion in large measure did this. But practically nothing happened in

fact. There were a few plans for desegregation, mostly in the border

States, fewer moves, and plenty of lawsuits. Ten years after the

Brown decision, a small fraction of the southern Negro students were

enrolled in formerly all-white schools.

Title VI of the Civil Rights Act of 1964 promised greater progress

in this area, for it said to the school system formerly segregated de

jure: desegregate or Federal funds may be cut off. In implementing

Title VI, the Office of Education has permitted such school systems to

desegregate by giving students freedom of choice. Our report suggests

measures to make such a choice more meaningful. But there is a

problem, with which the present report does not deal but which never-

theless must be overcome if freedom of choice is to be a fair and
realistic way of breaking up the dual school systems of the South.

The problem stems from the fact that many Negro schools in the South

are inferior to their white counterparts. All school systems have a

finite number of schools and most have a total pupil capacity approxi-

mating the total number of potential students. If all the Negro par-

ents, or an appreciable proportion of them, elect to send their children
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to the formerly all-white schools, as is their right, I assume the only
place the displaced white students can go is to the formerly all-Negro,

presumably inferior schools. The reluctance of white parents to send
their children to Negro schools suggests to me that the remedy must
be sought not only in establishing systems of nonracial assignment, but
in improving the quality of the schools. Thus, it is important to stress

not merely the steps which must be taken in good conscience to comply
with the law, but our commitment to positive measures which will

mean better education for all in a context of equal opportunity for all.

Our main concern, at this point in American history, should be that

all schools are improving. All would then become equally desirable.

Fundamentally, this means better teachers, better facilities, better ed-

ucational programs for all Americans, North and South, white and
Negro.

A realistic and quite possible approach to this is, I think, through
the immediate improvement of all teachers of each race, beginning

with those who most need assistance in being better qualified as

teachers.

At this precise time of transition, why not institute along with the

whole process of desegregation in the South a positive program of up-

grading all teachers in the present systems? In fact, the best teachers

of either race, worthy of their profession, should be put in the schools

needing the most help to improve. One might even think of rotating

teachers within the schools of a given district. There is already the

existing pattern of academic year and summer institutes for just this

purpose of improving teachers. To enlarge this practice, we need the

adding on of P^ederal funds in the South, provided that the local

communities are committed to one good school system for all the chil-

dren of the local community.
If this positive action could be moved along quickly, with good will

from all concerned, school administrators, parents, and students, then

we could eliminate the present cat-and-mouse game which is going on
between the Federal Office of Education and the local Southern school

districts. In fact, I have a feeling that the South could solve its prob-

lem long before the North, which has an educational desegregation

problem wliich may be less amenable to solution because of entrenched

patterns of housing segregation.
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Concurring Statement of Commissioner Patterson

I wish to concur in Father Hesburgh's view : that while we are deal-

ing in this survey with a short-tenn problem of compliance with a

law, the long-term problem will not be answered by merely shifting

students from one school to another. As long as we have bad schools

and good schools, we will still have dual schools, regardless of their

racial composition. I do not think social tensions will be relieved until

we improve the bad schools, not simply repopulate them. I feel, there-

fore, that his survey is concerned largely with policing up the legal

periphery of a vast substantive field into which we must yet go to find

satisfactory and enduring answers. It is my hope that the Commis-
sion's comprehensive national study of racial isolation in the schools,

being undertaken currently at the request of the President, will impel

movement into the broader field.

With respect to the more limited survey at hand, I think it well to

emphasize a point which it makes at the outset : That Southern schools

made significant progress toward desegregation in 1965. It is true

that the highest estimate of the number of Southern Negro children

enrolled in white schools was still only 7.5 percent. It is also true that

freedom of choice plans were found to be used in some schools as devices

to maintain segregation.

But I think it well to emphasize that freedom of choice plans were

also widely used across the South as devices to inaugurate desegrega-

tion. As the survey notes, 98 percent of all the school districts in the 17

Southern and border States have now been certified as qualified to re-

ceive Federal funds. Of these 4,823 school districts, no less than 1,563

adopted a policy of desegregation for the first time. I find this an

impressive figure, a meaningful beginning. Even though Negro en-

rollment in the first year was predictably low, it indicates to me not

that most communities of the South have caviled but that they have

met their test well, made their basic decision to comply with the law,

and passed their most difficult time, so that good faith and fairness

toward all of the South's school children need not any longer be an

issue.

Investigation shows the issue does remain unsettled in some school

districts ; it is largely to those that the recommendations growing out of

this survey are addressed.
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APPENDIX
Recormnendation No. 3

In a number of school desegregation cases experts have been used to

advantage. See Dowell v. School Board of OMahoma City Public

Schools, 244 F. Supp. 971 (W.D. Okla. 1965) ; Taylor v. Board of Ed-
ucation ofNew Rochelle, 191 F. Supp. 181 ( S.D.N.Y. 1961) ; Jacksonw.

School Board of City of Lynchhurg, 203 F. Supp. 701 (W.D. Va.

1962).

Title IV of the Elementary and Secondary Act of 1965, 70 Stat. 27

(1965) appears to authorize the Oflfice of Education to enter into

contracts with independent experts for the purpose suggested. Pur-

suant to Section 401 of the act, the Commissioner of Education is "au-

thorized to make grants to universities and colleges and other public

or private agencies, institutions, and organizations and to individuals

for research, surveys, and demonstrations in the field of educa-

tion. . .
."

Recommendation No. Ji,{a)

Several courts have indicated that freedom of choice plans would
not be acceptable if intimidation of Negro parents or students in con-

nection with their choice of a formerly all-white school were shown.

A Federal court in Virginia recently suggested that a freedom of choice

plan would be unacceptable where there was "widespread hostility in

the white community which might result in economic or other reprisals

to a Negro parent who assumes the initiative in sending his child to a

predominantly white school . . .
".^ Earlier, a Federal court in Ten-

nessee had declared that "in the event . . . economic or other pres-

sure, overtly or covertly, is brought to bear on Negro parents and
students (to prevent the exercise of a free choice), this Court . . .

might find it necessary to eliminate the choice provision from the plan

in order to effectuate the mandate of the Supreme Court in the Brown
decisions." 2 Similarly, the Sixth Circuit stated that appropriate

"modification" of a decree incorporating a free choice desegregation

plan would be necessary upon a showing "that there are impediments
to the exercise of a free choice. . . ." ^

^ Kier v. County School Board of Augusta County, Civil No. 65-C-5-H, W.D. Va., Jan-
uary 5, 1966.

'Vick V. County Board of Education of OMon County, 205 F. Supp. 436, 440 (W.D.
Tenn. 1962).

3 Kelly V. Board of Education of City of Nashville, 270 F. 2d 209, 230 (6th Clr. 1959),
cert, denied, 361 U.S. 924 (1959).
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Recommendation No. 4{h)

In Bradley v. School Board of the City of Richmond^ 345 F. 2d 310,

323 (4th Cir. 1965) , Judges Sobeloff and Bell, concurring, said

:

A plan of desegregation is more than a matter of words. The attitude and
purpose of public oflScials, school admiaiistrators and faculties are an integral

part of any plan and determine its effectiveness more than the words employed.
If these public agents translate their duty into affirmative and sympathetic
action the plan will work ; if their spirit is obstructive, or at best negative, little

progress will be made, no matter what form of words may be used.

RecormnendationNo. Ii.{c)

The courts have held that, regardless of the grade involved, where
space limitations preclude honoring every student's choice of school,

preference should be given to children living nearest the favored school.

In Gaines v. Dougherty County Board of Education^ 334 F. 2d 983, 985

(5th Cir. 1964) , the court ordered that each child attending the first or

second grade in the county public system (the only two grades reached

by the plan) should have free choice of schools to attend and pro-

vided further that "if there is insufficient space in any school as a

result of the making of such choice, preference in granting such choice

shall be solely on the basis of proximity of the child to the school." In
Stell V. Savannah-Chatham Comity Board of Edv^ation, 333 F. 2d 55,

65 (5th Cir. 1964), cert, denied, 379 U.S. 933 (1964), the court, in re-

viewing a plan to desegregate the public school system of Savannah
and Chatham County, Gra., had held that "any plan of assignment and
transfer must be applied without regard to race in an even, handed
manner." The court cited with approval that section of the plan
instituted by Atlanta, Ga., dealing with freedom of choice :

*

Left in the Atlanta Plan as used for assignment and transfer was only the

choice of a school by the pupil, and availability of space in the school chosen,

with priority where space for all is not available to te based on proximity of

residence to school. This freedom of choice, with schools no longer being desig-

nated as white or Negro, in the grades to which the plan of desegregation has
reached means that each child in the system may attend the school he chooses

to attend, without regard to race so long as space is available in the school,

and where it is not available to all it is to be awarded on the basis of proximity
of the residence of the pupil to the school. (Emphasis added.

)

Reco7nmendation No. 4 (d)

There are many judicial decisions recognizing that when a grade is

reached by a desegregation plan, assignment of students in that grade
should be made on a nonrdcial basis. The Fifth Circuit has held that

"a necessary part of any plan is a provision that the dual or bi-racial

* 333 F. 2d at 65. See also Armstrong v. Board of Education of City of Birmingham,
333 F. 2d 47 (5th Cir. 1964). The freedom of choice plaus adopted in Gaines and Stell
were cited with approval in Lockett v. Board of Education of Muscogee County School
District, 342 F. 2d 225 (5th Cir.^1965).



school attendtance system, i.e., separate attendance areas, districts or

zones for the races, shall be abolished contemporaneously with the

application of the plan to the respective grades when and as reached by
it." ^ Although the Fourth Circuit has upheld a plan under which a

pupil who fails to exercise a choice remains at the school to which he
originally was assigned on the basis of his race,® the Eighth Circuit

has held to the contrary, specifically ruling that :
^

The continuation of the dual attendance areas wherein whites are required to

attend all-white schools and Negroes are required to attend all-Negro schools

should they fail to elect otherwise is unconstitutional and must be remedied.

Recommendation No. 4-{&)

As the Office of Education has recognized in the present Statement
of Policies, the Commissioner of Education may require desegregation

of faculty because faculty segregation impairs the rights of students

to education free from racial considerations. It was suggested by
Senator Humphrey in the debates on Title VI that the Commissioner
of Education would be authorized to require faculty desegregation.

He stated that "the Commissioner might also be justified in requiring

elimination of racial discrimination in employment or assignment of

teachers, at least where such discrimination alfected the educational

opportunities of students." 110 Cong. Rec. 6545 (1964). See Board

of Public Imtrucfion of Duval County v. Braxton, 326 F. 2d 616, 620

(5th Cir. 1964), cert, denied, 377 U.S. 924 (1964) ; Rogers v. Paul,

345 F. 2d 117, 125 (8th Cir. 1965), vacated and remanded, 15 L ed

2d 265 (1965) ; Lockett v. Board of Education of Muscogee County
School District, 342 F. 2d 225 (5th Cir. 1965) ; Bradley v. School

Board of City of Richmond, 345 F. 2d 310 (4th Cir. 1965), revW, 15 L
ed 2d 187 (1965) ; Nortlicross v. Board of Education of City of Mem-
phis, 333 F. 2d 661 (6th Cir. 1964) ; Jachson v. School Board of City

of Lynchburg, 321 F. 2d 230 (4th Cir. 1963) ; Mapp v. Board of
Education of City of Chattanooga. 319 F. 2d 571 (6th Cir. 1963) ;

Augustus V. Board of Public Instruction of Escambia County, 306 F.

2d 862 (5th Cir. 1962).

Recently a Federal district court in Virginia, in approving a free

choice plan, recognized that faculty segregation perpetuated the racial

identity of the schools and required the immediate desegregation of

teachers and staff. The court's decree stipulated that insofar as

5 Stell V. Savannah-Chatham County Board of Education, 333 F. 2d 55, 64 (5th Cir. 1»64)
cert, denied, 379 U.S. 933 (1964). Sec also Armstrong v. Board of Education of City of

Birmingham, supra note 4, at 51 ; Davis v. Board of School Commissioners of Mobile County,

333 F. 2d 53 (5th Cir. 1964) : Bush v. Orleans Parish School Board. 30« F. 2d 491 (5th Cir.

1962) ; Augustus v. Board of Public Instruction of Escambia County, 306 F. 2d 862 (5th

Cir. 1962).
« Bradley v. School Board of the City of Richmond, 345 F. 2d 310 (4th Cir.), rev'd on

other grounds, 15 L ed 2d 187 (1965).
' Kemp V. Beaaley, 352 F. 2d 14, 22 (8th Cir. 1969).
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possible, the percenta<re of Negro teachers in each school should ap-
proximate the percentage of Negro teachers in the entire system for

the 1965-66 school season.^ See also Do well v. SrJiool Board. 244 F.

Siipp. 971, 977-Y8 (W.D Okla. 1965).

Recoramendation No. 5

In several cases the courts have invalidated geographic zoning ar-

rangements upon determining that they were racially discriminatory

in their intent, operation, or effect. The Sixth Circuit, for example,
held that in Mempliis the school authorities, in rezoning the schools

purportedly to accomplish desegregation, had gerrymandered the zone
lines in an attempt to preserve racial segregation. The court rejected

the contention that "drawing zone lines in such a manner as to disturb

the people as little as possible is a proper factor in rezoning the

schools." ® And a Federal court in North Carolina ordered desegre-

gation of the Durham schools after having found that school zone
lines had "been drawn along racial residential lines, rather than along
natural boundaries or the perimeters of compact area surrounding
particular schools." ^° Present or past laws or ordinances requiring

racial segregation in housing or education, considered in tandem with
a particular geographic zoning plan, also may render the plan re-

pugnant to constitutional requirements."

In Northcross v. Board of Education of City of Memphis. 333 F. 2d

661, 664 (6th Cir. 1964), the court held that the burden of proof is

on the school district to demonstrate tliat geographic rezoning lines

were not drawn for the purpose of preserving segregation.

Recommendation No. 6

In Singleton v. Jackson Municipal Separate School District. 348 F.

2d 729, 731 (5th Cir. 1965) the Fifth Circuit said:

If in some district courts judicial guides for approval of a school desegregation

plan are more acceptable to the community or substantially less burdensome
than H.E.W. guides, school boards may turn to the Federal courts as a means of

circumventing the H.E.W. requirements for financial aid. Instead of a uniform
policy relatively easy to administer, both the courts and the Office of Education
would have to struggle with individual school systems on [anl ad hoc basis.

If judicial standards are lower than H.E.W. standards, recalcitrant school boards

in effect will receive a premium for recalcitrance ; the more the intransigencev

the bigger the bonus.

« Kier V. County School Board of Augusta County, supra note 1.

'Northcross v. Board of Education of City of Memphis, 333 F. 2d 661, 664 (6th Cir.

1964).
" Wheeler v. Durham City Board of Education, Civil No. C-54-D-60, M.D. N.C., Au-

gust 3, 1964.
^Holland v. Board of Public Instruction of Palm Beach County, 258 F. 2d 730 (5th Cir.

1&58) : Dowell v. School Board of Oklahoma City Public Schools, 244 F. Supp. 971 (W.D.
Okla. 1965).
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