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THE UNITED STATES COMMISSION ON CIVIL RIGHTS

The United States Commission on Civil Rights, created by the Civil Rights Act of
1957, is an independent, bipartisan agency of the executive branch of the Federal
Government. By the terms of the act, as amended, the Commission is charged with
the following duties pertaining to discrimination or denials of the equal protection
of the laws based on race, color, religion, sex, age, handicap, or national origin, or
in the administration of justice: investigation of individual discriminatory denials of
the right to vote; study of legal developments with respect to discrimination or
denials of the equal protection of the law; appraisal of the laws and policies of the
United States with respect to discrimination or denials of equal protection of the
law; maintenance of a national clearinghouse for information respecting discrimina-
tion or denials of equal protection of the law; and investigation of patterns or
practices of fraud or discrimination in the conduct of Federal elections. The
Commission is also required to submit reports to the President and the Congress at
such times as the Commission, the Congress, or the President shall deem desirable.

THE STATE ADVISORY COMMITTEES

An Advisory Committee to the United States Commission on Civil Rights has been
established in each of the 50 States and the District of Columbia pursuant to section
105(c) of the Civil Rights Act of 1957 as amended. The Advisory Committees are
made up of responsible persons who serve without compensation. Their functions
under their mandate from the Commission are to: advise the Commission of all
relevant information concerning their respective States on matters within the
jurisdiction of the Commission; advise the Commission on matters of mutual
concern in the preparation of reports of the Commission to the President and the
Congress; receive reports, suggestions, and recommendations from individuals,
public and private organizations, and public officials upon matters pertinent to
inquiries conducted by the State Advisory Committee; initiate and forward advice
and recommendations to the Commission upon matters in which the Commission
shall request the assistance of the State Advisory Committee; and attend, as
observers, any open hearing or conference which the Commission may hold within
the State.



Policing in Cincinnati, Ohio:
Official Policy 34d vs. Civilian Reality

—A report prepared by the Ohio Advisory Commit-
tee to the United States Commission on Civil Rights

ATTRIBUTION:

The findings and recommendations contained in this
report are those of the Ohio Advisory Committee to
the United States Commission on Civil Rights and,
as such, are not attributable to the Commission. This
report has been prepared by the Ohio Advisory
Committee for submission to the Commission, and
will be considered by the Commission in formulating
its recommendations to the President and the
Congress.

RIGHT OF RESPONSE:

Prior to the publication of this report and consistent
with Commission policy, the Ohio Advisory Com-
mittee afforded to all individuals or organizations
that may have been defamed, degraded, or incrimi-
nated by any material contained in the report an
opportunity to respond in writing to such material.
All responses have been incorporated, appended, or
otherwise reflected in this publication.



LETTER OF TRANSMITTAL
Ohio Advisory Committee to the
U.S. Commission on Civil Rights
Januvary 1981

MEMBERS OF THE COMMISSION
Arthur S. Flemming, Chairman

Mary F. Berry, Vice Chairman
Stephen Horn

Blandina C. Ramirez

Jill S. Ruckelshaus

Murray Saltzman

Louis Nuifiez, Staff Director
Dear Commissioners:

The Ohio Advisory Committee to the U.S. Commission on Civil Rights submits
this report, Policing in Cincinnati, Ohio: Official Policy 2»Q vs. Civilian Reality, as
part of its responsibility to advise the Commission about civil rights problems
within this State.

This report is a product of the continuing concern of the Ohio Advisory
Committee with the administration ofjustice in Ohio. In particular, the Committee
is concerned with how justice is administered to minorities, both racial and
cultural, as well as to women and poor people.

The present study of the Cincinnati Police Division has focused on use of force,
distribution of services, and employment of minorities and women. In addition,
involvement of the State and Federal Governmnet is reviewed along with selected
national issues in policing and proposed solutions to current problems.

The Committee investigated the Cincinnati Police Division over an 18-month
period. The Division itself provided a wealth of data covering official policies and
procedures. In addition, the Committee held a two-day fact-finding meeting on
June 28-29, 1979 at which civilians as individuals and as representatives of
community organizations presented their concerns about police practices in
Cincinnati. Police officials and officers, local and county enforcement personnel,
city administrators and legislators, and the Mayor participated in the fact-finding
meeting as well.

A review of all the data presented to the Committee leads inexorably to the
conclusion that there exists a serious discrepancy between the official policy of the
Cincinnati Police Division in regard to use of force, distribution of services, and
nondiscrimination in employment and the experiences of minority civilians and
police officers, including members of racial and cultural minorities, as well as poor
people. A similar and equally serious discrepancy exists between official Federal
policy in regard to nondiscrimination by recipients of Federal funds and the lack of
action by Federal funding agencies to agencies to ensure compliance. One
consequence of these discrepancies and the cynicism they engender will continue
to exist as long as civilians are locked out of policy-making and review of police
practices and procedures.

Based - upon the extensive data available to the Committee, a number of findings
have been drawn on which recommendations are made for closing the gap between
official policy and actual practice, for increasing civilian participation in the
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operation of the Cincinnati Police Division, and for eliminating unnecessary force.
These recommendations are directed to local officials both within and without the
Police Division, and to State and Federal officials.

The Committee is particularly concerned about the virtual lack of Federal efforts
to ensure compliance of the Cincinnati Police Division with nondiscrimination
requirements. In part, this problem exists because of a paucity of effective remedies
available to the Federal funding agencies, in part, because of inadequate staff and
data for monitoring the conduct of sub-grantees of Federal funds such as the
Cincinnati Police Division, and in part, because Federal funding agencies have no
jurisdiction over discrimination against the poor or against white Appalachians. As
a result of these problems, the Committee has made specific recommendations
directed to the Congress and to Federal funding and enforcement agencies to
eliminate the gulf between declared national commitment to nondiscriminatory
justice and the reality in minority and economically disadvantaged communities.
The Ohio Advisory Committee requests that you support its recommendations by
taking appropriate action toward the goal of ensuring the equitable and consensual
administration of justice throughout the city of Cincinnati.

Sincerely,

Henrietta H. Looman
Chairperson
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Introduction

What brought the Ohio
Advisory Committee to

Cincinnati

The last two decades have seen unprecendented
growth in the demands being made by minorities
and women for their civil rights which are guaran-
teed by the Constitution. There is a marked differ-
ence, however, in establishing laws to ensure civil
rights and the enforcement of those laws in such a
way that true progress is made. In minority commu-
nities throughout the country, it is becoming increas-
ingly evident that words on paper mean nothing if
those words are not backed up by action.?

This lack of equal rights or equal protection under
the law was alleged in the many complaints received
by the Ohio Advisory Committee and in the high
degree of frustration of minorities being voiced by
Cincinnatians. Those complaints which concerned
the actions of police officers toward minorities have
ranged from verbal abuse, harassment, false arrest,
use of force, discrimination in hiring and promo-
tions, to shootings which resulted in death.

The following excerpts from 1978 Cincinnati
newspaper reports reveal the seriousness of prob-
lems which have occurred there:

A 44-year old Cincinnati highway maintenance
employee, who officials later said was mentally
disturbed, became upset at the city garage.
Police were called and the man allegedly
scuffled with one officer, taking his night stick
from him. The officer then shot him in the
stomach - he survived the shooting.

* Ruben Sandoval and Douglas R. Martinze, “Police Brutality-the New
Epidemic,” The Nation, Sept./Oct. 1978, p. 14.

2 Dave Krieger and Douglas Imbrogno, “Beasley’s Death Makes 9 Police-
Related Shootings,” Cincinnati Enquirer, December 3, 1978.

A 28-year old escaped mental patient from a
hospital was confronted by an officer in a
downtown Cincinnati hotel. When the man
began to flee, the officer fired twice, hitting him
in the head. The man survived.

An 18-year old wanted on theft and burglary
charges was paralyzed from waist down when
he was accidently shot in the back by a pursuing
officer. The officer said he slipped on the
pavement and his gun discharged.

A recent incident involved a 17-year old Black
car robbery suspect who was shot and killed
while fleeing the police. This was the ninth
person shot by local police officers in and
around Cincinnati in 1978. This case is not the
first to have caused questions about whether the
police over reacted.?

Cincinnati, referred to as “the city of Seven
Hills”, the “Queen City” and the “Gateway to the
South”, was described by Sir Winston Churchill as
“the most beautiful inland city in American”.?
“Cincinnati is truly one of the most well-rounded,
active, interesting and beautiful cities in the entire
county!”* states the Hello’ Welcome! magazine. Tim-
othy Kincade, in the Ohio Magazine, says,

Cincinnatians unashamedly love their city; citi-
zens and tycoons, politicans and bankers, all
share equally in the feeling they have for their
city and so they should. Life wouldn’t be more

* Hello Welcome Magazine, February 1979, p. 6.
+ Ibid.



enjoyable than in Cincinnati. If God made
anything better he kept it for Himself.>

Cincinnati was founded in 1788, chartered as a
village in 1892, and incorporated as a city in 1819. It
adopted the Council Manager form of government
in 1925.¢ As Ohio Magazine stated:

Cincinnati makes the national press with some
regularity but not on a daily basis. Normally, it’s
only to announce that another federal commit-
tee or national foundation has selected Cincin-
nati as one of the 10 most liveable cities in the
country or that the Cincinnati Reds topped the
major league road attendance records. Pretty
dull stuff, really. People living in a captivating
city, relishing the charm which surrounds them,
nourished by a rich and healthy cultural tradi-
tion, people like this don’t generate the kind of
copy that sells newspapers.”

What could have happend to turn Cincinnati into a
city facing a crisis in police-community relations?
This is one of the questions that the Ohio Advisory
Committee attempted to answer in its investigation
of law enforcement activities in Cincinnati.

In the fall of 1978, the Committee received
numerous complaints, newspaper clippings and re-
ports of conflict and concern from citizens and
community groups about deteriorating police com-
munity relations in Cincinnati. The Committee and
U.S. Commission on Civil Rights staff members
were inivited to a meeting of the Cincinnati Human
Relations Commission (CHRC) on November 9,
1978, to discuss the situation. Cincinnatians related
their experiencs with police harassment and verbal
abuse. The Committee also heard reports of prob-
lems pertaining to police conduct in the city,
including allegations of discrimination in employ-
ment and in the provision of police services.

After this dialogue, the CHRC joined by the
National Association for the Advancement of Col-
ored People, the Ohio Black Political Assembly, the
Urban Appalachian Council and other community
groups made a request of the Committee to investi-
gate city procedure for handling complaints against
police offices. As Michael E. Maloney, Director of
the Urban Appalachian Council concluded:

5 Timothy Kincaid, “Cincinnati Is Best of All,” Ohio Magazine, May 1979,
P hi.
7 Ibid.

8 Appalachian Action Committee of the Urban Appalachian Council,
“Critique of Citizen Complaint Process,” October 1976, p. 1.
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The police image has been harmed by recent
publicity about corrupt practices by command
level officers. It has been further damaged on
the streets by degenerating police-community
relations, especially in poor Black and Appala-
chian neighborhoods. This degeneration has
been caused by a few officers who persist in
harassing and abusing citizens living in these
neighborhoods. It is a dangerous and intolerable
situation for neighborhood residents and for the
public service mission of the police division.
This violatile condition can be defused in part
by giving citizens a more effective redress of
their grievances than now exists. The complaint
process, as it now exists, is secretive, biased in
some instances, and less than helpful in dealing
with the deeper issue of citizens feeling frustrat-
ed and helpless when confronted by police
abuse.®

With this background information, the Ohio Advi-
sory Committee decided to conduct a study of the
administration of justice, focusing on the role of the
police in Cincinnati. A statement by Clark Roberts
Director of the Midwestern Regional Office, U.S.
Commission on Civil Rights, reflects the feelings of
the Committee, “One measure of good police-citizen
relationships is whether or not the police department
provides a place where a person can go to solve a
problem, not just file a complaint”.®

Problems and Perceptions—
Viewpoints of Community and
Police

The entire criminal justice system, including
courts and corrections as well as the police, is
charged with enforcing the law and maintaining
order. What is distinctive about the responsibility of
the police is that they are charged with performing
these functions where all eyes are upon them and
where the going is roughest, on the streets. Since
this is a time of increasing crime, increasing social
unrest and increasing public sensitivity to both, itis a
time when police work is particularly important,
complicated, conspicuous, and delicate.°

The police did not start and cannot stop the
convulsive social changes that are taking place in
America. They do not enact laws that they are
required to enforce, nor do they dispose of the
® Statement before the Ohio Advisory Committee and Cincinnati Human
Relations Commission meeting, Cincinnati, Ohio, Nov. 9, 1978.

1 U.S. President’s Commission on Law Enforcement and Administration
of Justice, Task Force Report, p. 1.



criminal they arrest. The police are only one part of
the justice system, the justice system is only one part
of the government, and the government is only one
part of society.!!

It is when the police attempt to solve problems
that arise from the community’s social and economic
failures that policing is least effective and most
frustrating. On the whole, police must accept society
as it is-a society in which many parents fail to raise
their children as law-abiding citizens, in which
schools fail to educate them to assume adult roles,
and in which the economy is not geared to provide
them with jobs.!2

This frustration was clearly expressed in the
testimony of David D’Erminio, Police Specialist-
Cincinnati Police Division:

I think society demands too much of the
policeman. Not only are we expected to enforce
the law with restrictions, but we're expected to
be curbside psychiatrists, marriage counselors,
social workers, even doctors and ministers-and
those crucial choices and the time frame of
seconds rather than days, to shoot or not to
shoot, to arrest or not to arrest, to give chase or
to let go.®®

Sgt. Danny O’Malley, who resigned in Septem-
ber 1979, told Jim Greenfield of the Cincinnati
Enguirer:

Things are as bad as they seem at the Cincinnati
Police Division. There is no way my son will
ever become a police officer if I have anything
to say about it. I love this job but I feel I’ve
outlived a lot of things. Times have changed,
attitude have changed. I guess people have
changed.*

Jim Greenfield concluded: “So have the Cincinnati
police changed from a proud, disciplined paramili-
tary force once recognized nationally for its quality,
to a harried uncertain unit bludgeonned by history
and labor strife and confronted by constant chal-
lenge~from within as well as from without”.?s

The rank and file morale is at its lowest ebb in
memory, and police community relations is suffering
as well. The presitge of the police division began to
drop with the indictment of a former police chief in
12 Task Force Report, p. 2.
13 Testimony before the Ohio Advisory Committee to the U.S. Commis-
sion on Civil Rights, Cincinnati, Ohio, June 28-29, 1979, Transcript
(hereafter cited as Transcript), p. 608.

4 Jim Greenfield, “Cincinnati Police-The Embittered Force,” Cincinnati
Engquirer, December 12, 1979 (hereafter cited as Greenfield Series).

1975 and plunged further down with the layoff of 94
officers during the city’s financial crisis of December
1976. Feeling protected by the civil service system,
the police who thought they had a secure, prestigous
career, found through the layoffs that their jobs
were subject to municipal finance and political
decisions. The long pay dispute between the Frater-
nal Order of Police and the city, with the officers
having no contract for over a year, has not helped
morale. The image cracked again when the Ohio 1st
District Court of Appeals upheld the requirement
that Cincinnati employees live within city limits.1¢

The police feel that they are all alone and no one
cares.’” The black police officers have the same
problems as other officers but with an added
dimension. In a city whose population is one-third
black, the fact that only seven percent of the police
force is black is a bone of contention with the black
officers and members of the black community.®
Wendell Young, Police officer and president of the
Sentinels Police Association, testified that:

Cincinnati has a problem because the Police
Division in the black community isn’t viewed as
an organization that protects people. It’s viewed
as an organization that protects property, which
is left behind by the white merchant when he
goes home to another part of the city and must
leave his place unguarded.

There is a double standard in policing, In the
black community, policing attempts to control
crime, in the white community, policing at-
temtps to eradicate it. If we had a police
department that was representative of all the
people it served, I think that then the response
to policing in the black community would be
the kind of response that black people would
feel they could trust. If we had at least one
assistant police chief who was black, if we had
several captains who were black, we would
have black officers in the command making
areas in the police division.!?

If these are adequate statements of the police’s
perception of their own image, what does the
community think of the police image? In the
testimony of the Metropolitan Area Religious Coali-
tion (MARC) of Cincinnati it was stated:

s Tbid.
¢ Buckley v. Cincinnati, No. C-790212 (Ohio Ct. App., Aug. 29, 1979.
17 Greenfield Series.

s Tbid.
* Transcript, pp. 189-190.



We feel that perceptions of a large segment of
the community are as important as what really
exists. We do believes that underpolicing is as
big of a problem as over-policing and we feel
that one of the great problems is that many
citizens in the poorer inner-city communities
feel that they do not get adequate protection
and there is as much need for improved policing
as there is for less harassment.?°

Sentiment in the black community, today, closely
parallels virulent anti-police feelings in the predomi-
nantly Appalachian community. Michael E. Malo-
ney says, “It’s the same problem, having some police
officers who are either unqualified by reason of
training or attitude and who commit acts of brutali-
ty. It’s the same problem of the community not
having an avenue of redress.”?

“All poor people are pretty much in the same
powerless disadvantaged position”, says University
of Cincinnati Vice President Lawrence Hawkins,
Chairman of the Mayor’s Community Relations
Panel.?? Present Mayor Kenneth Blackwell does not
find surprising the antagonism that police say they
encounter. This is an era in which those without
power are challenging institutions, government,
lawyers, and the press as well as police. Mayor
Blackwell has also said that people who do not feel
they share in the system view the policeman as the
protector of the status guo. The policeman as the
point man is the first to realize the challenge to
authority, to the legitimacy of the system.2?

Mr. J.C. Johnson, President of the Cincinnati
Chapter of the N.A.A.C.P. testified that:

When this situation started to unfold, I was
under the impression that this was complete-
ly. . .a result of racism on behalf of members of
the police division. . .after having sat through
numerous nights of testimony from Cincinnati
citizens, I no longer believe that is the only
rationale. . .there is a very heavy degree of
classism involved in the problem here. . .I say
this because, I find that not only blacks are
having problems when dealing with the Cincin-
nati police, there are certain members of the
poor white community that are having these
same types of problems. A two-fold problem
has emerged in Cincinnati. First is a series of
perceptions held by significant segments of the
population that they are not adequately served

20 Transcript, pp. 538-541.
21 Greenfield Series.
22 Greenfield Series.
23 Greenfield Series.
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by the police division, second is the fact that
there is no mechanism in place to resolve
police-community conflicts in which these seg-
ments have confidence.?*

Mr. Simon Leis, Hamilton County Prosecutor,
offered a different opinion. He expressed his hope
that the Commission not lose sight of the fact that
many of the incidents being investigated in which
police misconduct has been alleged would not have
occurred in the first place if it were not for the
crimes that were committed and which necessitated
police action.? It is clear that where people live or
work and the nature of their personal involvement in
the community have an effect on their perceptions
of the police. Of the many people interviewed and
the letters received, it became evident that some-
thing is wrong. The first question that arises is, what
is the problem? The second is, what can we do about
it?

Farnsley Peters, Executive Vice President, Great-
er Cincinnati Chamber of Commerce, stated:

There is no doubt about the fact that there is
great uneasiness in Cincinnati today. Police
officers and their families are frightened by the
possibility of future killings. The minority com-
munity is concerned that they will bear the
brunt of overreactions to the situation. And the
community at large is dismayed at what appears
to be the loss of the community safety in which
they have so long taken for granted in Cincin-
nati.

Mr. Peters concluded:

We have to face the current situation with
realism and understanding, we have to work
together as a community to restore mutual
confidence and trust between all elements of the
community. It seems to me our immediate
solution is twofold; first we must make sure that
the Cincinnati Police is properly trained and
equipped to carry out their mission; second, we
must assure the minority community that justice
will prevail in our city.?

The heart of the law enforcement function, as
experts are fond of pointing out, is one of legitimacy.
To carry out effectively any of their various assign-
ments, the authority of the police must be generally
accepted by the public. The crux of the American
2¢ Transcript pp. 126-129.

= Ibid,, p. 154.
2 Ibid,, pp. 713, 715.



police problem has long been the fact that the
legitimacy of the police is often challenged rather
than accepted. From this issue alone stems some of
the most serious and long-standing problems in
American policing.

Precisely because they are essentially a politicial
institutions, and have been perceived as such by the
public, American police have not enjoyed wide-
spread acceptance by the public. Police officers,
have historically been subjected to an enormous
amount of ridicule and outright hostility. The
Cincinnati chief of police complained in 1887 that “a
policeman’s life is one of continual danger. . .He is
considered fair sport for every gang of roughs and
hoodiums who choose to assail him. . . .7

Former Police Commissioner of New York City,
Patrick Murphy writes in his book, Commissioners:

Municipal politics and bad management are two
main reasons why the struggle of the honest
effective police officers to do good work in an
heroic one. . .[T]he most honest television pro-
trayal of police work is not perhaps “Kojak” or
even “Police Story” but “Barney Miller”. . .In
its essential form, even without the debilitating
and often demoralizing accountrements of man-
agerial stupidity, the job of the American police
officer is a terribly emotional one. Nerves are
on edge for very moment the officer is an
display. . .In the police role as a sort of grand
mop-up operation, the police often see society
for what it is at its worst—not as society likes to
see itself.?®

Former Captain Anthony Bouza, 44th Precinct,
Bronx, N.Y. in 1977 stated:

Aristotle did say 2500 years ago that poverty is
the parent of revolution and crime. It is still
true. . . .America attacks the problems that it
sees. It doesn’t see these problems. They are
now under the rug. They are being more
ignored now than they ever have been. There
hasn’t been a significant redistribution of in-
come in this nation for 30 years. . .To the
degree that I succeed in keeping the ghetto
cool—to the degree that I can be effective, to
that degree, fundamentally, am I deflecting
America’s attention from discovering this canc-
er?. . .Maybe I'd be better off not being as
effective as I presume myself to be. . .And that

27 Samuel Walker, A4 Critical History of Police Reform, (Lexington, Mass:
Lexington Books 1977), p. 14.

2 Excerpts from Patrick Murphy’s book, Commissioners as printed in the
Chicago Tribune, Sunday, Aprul 22, 1979. Murphy formerly was police
commissioner in New York City, Detroit, Washington, D.C., and Syracuse.
He now heads the Police Foundation in Washington, D.C.

way American would be confronting the prob-
lem as it had to do during the urban riots of the
60’s and so on. The fact of the matter is that we
are manufacturing criminals and brutality out
there. We are very efficiently creating a very
volatile and dangerous sub-element of our soci-
ety. . ..

We are doing it simply because we don’t want
to face the burdens, the problems, and the
responsibilities that their existence imposes on
any society with conscience. So rather than
awaken your conscience to the problem, you
are far better off just ignoring it. And that’s
what we are doing. I am very well paid, almost,
to be the commander of an occupation in the
ghetto. So that’s where my sense of defeat and
frustration comes from.?®

All of these pressures and points of conflict no
doubt contribute at least in part, to the problems in
Cincinnati. In order to develop a more comprehen-
sive understanding of police/community relations,
the Ohio Advisory Committee launches an investi-
gation, the findings of which are reported in the
following pages. Interviews were conducted with
the city officials and police administrative officials to
gather information about their polices and proce-
dures regarding use of force, employment and
promotion, training and education, complaint pro-
cessing, and related issues under their jurisdiction.
Police, community groups, civic and religious orga-
nizations, civil rights leaders, and individuals were
also interviewed to obtain a cross-sectional perspec-
tive of the police - community relations aspect of the
crisis. A variety of documentation was collected and
analyzed, including written policies, annual reports,
previous studies, statistical data, and other relevant
materials. The Committee held a fact-finding meet-
ing in June 28, 29, 1979 to receive further data to be
used to supplement that gathered through the
preliminary investigative process.

This introductory chapter has given some back-
ground of incidents, complaints, and frustration that
existed in Cincinnati as they relate to the Police
Division and its operation. The following sections of
the report will analyze the extensive materials
submitted to the Ohio Advisory Committee and will
offer recommendations to increase civilian participa-
28 Captain Bouza, 44th Precinct, Bronx, New York, excerpts from

WNET/TV, The PoliceTapes, January 3, 1977. He is now police chief of
Minneapolis, Minnesota.



tion in the development and review of police
policies and practices in Cincinnati.



Chapter 1

Use of Force

Considerations of Law and
Policy

What is Force?

Analyzing the use of force by police personnel
against civilians involves three threshold consider-
ations. First, what was the goal of the police officer
and the perception of that goal by the civilian?
Related to this first consideration are whether or not
the goal was a legitimate goal of law enforcement,
order maintenance, or service within the parameters
of the officer’s responsibilities and whether or not
the goal was clearly communicated to the civilan.
The Ohio Advisory Committee, for example, has
received a number of complaints that Cincinnati
police officers at time have advised civilians to do
things for no legitimate or stated reason such as
ordering a small and peaceful group of youngsters to
disperse without explanation.! Cincinnati residents
have also stated that officers questioned as to their
purposes in ordering civilians to do or refrain from
doing something, frequently refuse to answer. The
Reverend Fred Shuttlesworth of the Cincinnati
Ministerial Coalition reported to the Ohio Advisory
1 See e.g., Rev. James W. Jones, Ministerial Coalition of Cincinnati, Ohio,
testimony before the Ohio Advisory Committee to the U.S. Commission on
Civil Rights, Cincinnati, Ohio, June 28-29, 1979, transcript, (hereafter cited
as Transcript), p. 197.

2 Transcript, p. 205.

3 Ann Martin, Transcript, p. 233; J.C. Johnson, President, Cincinnati
Branch, N.A.A.CP., “Statement by J.C. Johnson On Behalf of the
Cincinnati N.A.A.C.P.”, May 17, 1979.

¢ Report of the Mayor’s Community Relations Panel to the Council of the City
of Cincinnati, Cincinnati, Ohio, July 5, 1979 (hereafter cited as Mayor’s
Panel), pp. 111-4-5.

5 Arthur Slater, Cincinnati Human Relations Commission, Transcript, pp.

340-341; Community For Our Protection, “Update”, June 1979.
¢ See eg. , Sydney J. Harris, “Police Brutality Scars the Psyche As Often

Committee that civilians, frequently ask police who
arrest them “well, what have I done?” because they
honestly do not know how their conduct has
violated the law, only to receive no response or
some high-handed answer such as “we’ll think of
something”.? Other civilians have alleged to the
Committee,® to the Mayor’s Community Relations
Panel,* and to other community groups® that police
officers regularly refuse to explain their orders,
inferring that they sometimes have no legitimate
purpose for their orders. To civilians, this kind of
police conduct reportedly constitutes abuse, harass-
ment, and a misuse of force.®

Secondly, in analyzing use of force by police, it is
necessary to look at whether the civilian was
resisting police orders. What was the nature of the
perceived resistance? Was he or she physically or
verbally refusing to obey the officer or was the
civilan merely questioning the officer’s conduct,
asking for an explanation, or asserting his or her civil
rights? It has often been pointed out that police
officers may perceive such behavior as resistance,”

or even as a kind of assault, albeit a “symbolic

-As It Bashes Heads”, (Chicago) Sun-Times, Oct. 8, 1979, p. 41. The former

Mayor of Cincinnati, Bobbie Sterne, testified before the Ohio State
Advisory Committee that there is some police brutality in Cincinnati but
assessing the extent of that brutality is a very difficult problem. Transcript,
p- 33.

7 The National Advisory Commission on Criminal Justice Standards and
Goals has urged that a suspect’s “lack of cooperation or antagonistic
attitude” should not be a factor as such in a decision to arrest. Police,
Washington, D.C.: Government Printing Office (1973) (hereafter cited as
Police ) p. 24. The Rev. Fred Shuttlesworth, Cincinnati Ministrial Coalition,
reported to the Ohio Advisory Committee that civilians often do not know
how or why their behavior constitutes resistance to a police officer.
Transcript, p. 208-211.



assault”, requiring an aggressive response by the
officer.®

The Ohio State Advisory Committee has received
a number of reports concerning civilians who have
been physically restrained or threatened by officers
where no actual resistance was offered. For exam-
ple, the Assistanct Director of the Cincinnati Metro-
politan Housing Authority, Virgil V. Ashley,® re-
ported an incident involving white officers and
black civilian in which the arresting officers used
“vile and abusive” language and threatened the
civilians who were passively submitting to their
arrests. The Reverend James W. Jones of the
Cincinnati Ministerial Coalition® stated that it is a
common occurrence for police to use actual and
threatened physical force and the threat of legal
sanctions (usually for disorderly conduct) against
civilian who questions the reasons for detaining
them. The use of physical and other forms of force
to overcome nonexistent or exaggerated resistance
appears to civilians as abuse, harassment, and brutali-
ty.t

Thirdly, and the issue on which the remainder of
this section will focus, is the nature and extent of the
force used by the police to overcome alleged civilian
resistance. Was the kind of force appropriate? In
addition, was the amount of force reasonable? The
term “force” is often limited to the actual applica-
tion of physical coercion or restraint. That is how the
Ohio criminal code!? and Cincinnati Police Division
define the term. To the Police Division, ‘“force”
means only the actual use of physical means (includ-
ing chemical agents) “beyond what is necessary to
restrain someone by handcuffing him behind his
back™® To civilians, however, “force” is probably
much broader and includes a range of threatened
sanctions.*
mcivﬂhf- “symbolic assailant” was introduced by
Jerome H. Skolnick in Justice Without Trial (New York: John Wiley &
Sons, 1966) (hereafter cited as Justice Without Trial). According to
Skolnick, the nature of police work which requires continuous preoccupa-
tion with potential violence, causes officers to develop a “preceptual
shorthand” through which they “identify certain kinds of people as
symbolic assailants, that is, as persons who use gesture, language, and attire
that the policeman has come to recognize as a prelude to violence”. (p. 45)
Skolnick believes that officers preceive the threat of violence to be
diminished by docile civilian behavior and increased by assertive behavior
which does not indicate “acceptance of the policeman’s authority”. (p.
105).
® Ohio Advisory Committee, hearing in Cincinnati, Ohio, June 28-29,
1979, Exhibit 28 (hereafter cited as Hearing Exhibit 28).
1o Transcript, p. 195.
1 Mayor’s Panel, pp. III-1, 6; Exhibit 28; Michael Maloney, Executive

Director, Urban Appalachian Council, Transcript, pp. 130-131.
12 ““Force’ means any violence, complusion, or constraint physically
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Civilians are aware that police officers possess the
power to use physical coercion including in some
circumstances fatal force to accomplish their goals.!s
Many civilians particularly the poor and members of
minority communities who as groups have the
largest number of adverse police-citizens contacts,
fear that power.'¢ Consequently, civilians often infer
that force has been used to coerce their behavior
when an officer orders him or her to do or retrain
from doing an act, when the officer threatens
physical or legal sanctions, when the officer draws
his or her gun, as well as when the officer applies
actual physical restraint or coercion against the
civilian.'”

Many of the complaints received by the Ohio
Advisory Committee and the Mayor’s Community
Relations Panel indicate that Cincinnati civilians do
equate the use of authoritarian behavior control
techniques by police with “force”.!®* The Cincinnati
Police Division, on the contrary, views “force” only
as actual physical coercion or restrain and does not
recognize symbolic or threatened force.® Police
personnel apparently have failed to understand that
because they possess the power to use physical force
including deadly weapons and chemical agents,
civilians respond to police actions as “force” far
earlier in the interaction then do the police them-
selves. For civilians, the dichotomy generally is
between “persuasion” and “force.” Civilian percep-
tions in this regard accord with the British policy
which dichotomizes “force” on the one hand and
“persuasion, diplomacy and salesmanship” on the
other.?® For the Cincinnati police, the critical dis-
tinction is between “physical force” and “all other
techniques of behavior control”. Tension and aliena-
tion between civilians and police are natural by-
products of such distinctions.?!
exerted by any means upon or against a person or thing”. Ohio Rev. Code
Ann. §2901.01(A) (Page 1975).

13 Captain Joseph Crawford, Commander, Internal Investigations Section,
Cincinnati Police Division, telephone interview December 3, 1979. (hereaf-
ter cited as Crawford Telephone Interview of Dec. 3, 1979).

14 In ordinary discourse, compulsion or restraint by intellectual, moral, or
physical means is tantamount to “force”. Websters’ Third New International
Dictionary (Springfield, Mass: G. & C. Merriam Company, 1971).

15 See e.g. Police, p. 18.

¢ Mayor’s Panel, p. 111-4; Jean Mabry, Transcript, p. 726; Wendell Young,
President, Sentinels Police Association; Transcript, p. 549.

17 Stan Hirtle, Attorney, National Lawyer’s Guild, Transcript, p. 297;
Lester Gaines, Attorney, Transcript, pp. 246-47.

18 See e.g., Rev. Fred Shuttlesworth, Transcript, p. 204.

¥ Crawford Telephone Interview of Dec. 3, 1979.

20 Edward M. Davis, Staff One: A Perspective on Effective Police Manage-

ment (Englewood Cliffs, N.J.: Prentice-Hall, 1978), pp. 17, 30.
2 See e.g., Ann Martin, Transcript, p. 229.



A further problem created by the Cincinnati
police dichotomy in regard to force involves the
way civilian complaints of police misconduct are
classified and handled by the Cincinnati Police
Division, Internal Investigation Section (IIS). The
IIS uses nine categories for classfying complaints.??
Only two categories are germaine to the present
discussion. Category 1 is titled ‘discourtesy‘* Cate-

b “ H 9% 24
gory 3 is called “excessive force”.?* These are the
two principal categories into which civilian com-
plaints of verbal or physical ‘“force”, ‘“abuse”,
“brutality”, or “harassment” are placed. Category 3,
“excessive force”, is limited to instances where
actual physical force has allegedly been used against
the civilian.?® On the other hand, Category 1,
“discourtesy”, is used for complaints of unwarranted
verbal threats, both of physical force and legal
sanctions, such as threats to arrest for disorderly
conduct.?® Allegations that police officers have used
racial epithets and harassing techniques such as
unfounded automobile pull-overs or on-the-streets
stops for questioning are also placed in Category 1.7
Lumping abusive and threatening behavior together
with rudeness into this one category can obscure the
extent to which police personnel may act arbitrarily
in coercing compliance with legitmate police goals.

It is virtually impossible to determine the effec-
tiveness of the IIS procedures to deal fairly with
civilian complaints. The IIS regularly sustains less
than 10 percent of the complaints filed under either
Category 1 or 3% and its files are not open to any
outside agency.?® Thus, no outside agency including
the Ohio Advisory Committee can review the step-
by-step decision making process of IIS investigators.
However, the Mayor’s Community Relations Panel
m 1) Discourtesy, 2) Ethical conduct, 3) Excessive
force, 4) Shots fired, 5) Improper police procedures, 6) Lack of proper
police service, 7) Law violations by officers, 8) Off-duty conduct, 9) Other
or miscellaneous. City of Cincinnati: Cincinnati Police Division, Internal
Investigation Complaint Procedure,” (hereafter cited as “Complaint Proce-
dure”), Procedure Manual, Jan. 1, 1976, (hereafter cited as Procedure
Manual) and Internal Investigation Reports dated May 3, 1979 and June 27,
1979, Cincinnati Police Division.

23 *“]. Discourtesy (includes verbal abuse, harassment, etc.)””. “Complaint
Procedure,” Procedure Manual.

2¢ No parenthetical definition is set out for category 3. “Complaint
Procedure,” Procedure Manual.

2 To the Cincinnati Police Division, only physical force beyond what is
necessary to handcuff an individual behind his or her back for purposes of
restraint constitutes “force”. Therefore, complaint category #3, “Excessive
force”, is reserved for civilian complaints that such extreme physical force
was applied without justification. Crawford Telephone Interview of Dec.
3,1979.

26 Crawford Telephone Interview of Dec. 3, 1979.

7 Ibid.

28 Internal Investigation Section Summaries dated Jan. 9, 1975, Jan. 7,
1976, Jan. 12, 1977, Jan. 9, 1978, and Jan. 8, 1979. In 1974, 12 percent of the

as well as other groups and inviduals have reported
that the public currently has little confidence in the
internal investigation process.®°

Not only does the elimination of orders and
threats of physical or legal sanctions from the
category of “force” obscure the degree to which
authoritarian techniques may be unnecessarily uti-
lized by police officers but, in addition, the latter
conduct is consequently not subject to Police Divi-
sion regulations on “use of force”.3! Removing all
authoritarian police technique other than physical
force “beyond what is necessary to restrain someone
by handcuffing him behind his back”?? from the
category of “force” removes those techniques from
the governing policy on use of force.

The Cincinnati Police Division regulation govern-
ing use of force, (other than deadly force), Regula-
tion 12.145, sets forth no policy statement that force
should be used only as a last resort after persuasive
techniques have failed.** As a matter of express
policy, officers are not officially required to attempt
non-authoritarian, persuasive techniques before re-
sorting to physical force or other forms of coercion.
The regulation instead requires each officer, by
default of governing regulations, to decide for
himself when force is necessary, with or without
resistance by the civilian. As discussed in Chapter
5,34 the “gut” feelings of officers making on-the-spot
decisions are often distorted by irrelevant and
unfairly discriminatory factors such as the race,
socio-economic status, or sex of the civilian or the
anxiety of the officer. These factors are inappropri-
ate grounds for electing authoritarian instead of
persuasive techniques of behavior control.

“excessive force” complaints were sustained, 7 percent in 1975, 8 percent in
1976, 3 percent in 1977, and 9 percent in 1978. In 1974, 11 percent of the
“discourtesy” complaints were sustained 6 percent in 1975, 4 percent in
1976, 10 percent in 1977, and 11 percent in 1978.
2* Only the City Manager, the Safety Director, the Police Chief, the
Inspectional Services Bureau Commander, and the Personnel of the
Internal Investigation Section has access to internal investigation files.
**Complaint Procedure,” (D)(3) Procedure Manual.
30 Mayor’s Panel, 111-2; Kenneth Blackwell, member of the City Council
and currently Mayor of Cincinnati, Transcript, p. 81; Wendell Young,
Transcript, p. 542.
31 Procedure No. 12,145, Procedure Manual.
32 Crawford Telephone Interview of Dec. 3, 1979.
33 The statement of policy for Regulation 12.145 is:
Whenever it becomes necessary to use force (includes chemical mace)
against any person in order to overcome resistance to arrest, to ward
off a physical attack, or for any other reason, subject of such force will
be taken to the station or office of the arresting unit accompanied by
the arresting officer. An investigation shall be conducted. An official

report will be submitted to the Police Chief. Procedure Manual.
3¢ See also, Michael Maloney, Hearing Transcript, p. 132.



The failure to recognize force to be the opposite
of persuasion and to provide better limitations on the
use of both physical and non-physical coercive
techniques reportedly have serious consequences for
police-civilian confrontations. Experts are in agree-
ment that, for example, most violence occurs in
confrontations when the self-respect of one or both
is perceived as being undermined by the other.3s
Authoritarian techniques ordinarily create resistance
in the target individual because they imply a superi-
or over inferior status diminishing his or her self-
respect.>® Where civilians anticipate that in a police-
civilian confrontation, the police will utilize coer-
cive and demeaning authoritarian techniques to
assert their superiority, the civilian is set to respond
in a self-protective, resistant manner even without
immediate provocation.?” The potential for civilian-
police violence is thereby enhanced.

Police personnel®® and police wives®*® with whom
the Ohio Adivsory Committee discussed problems
of self-respect have indicated some confusion ever
the need for and the consequences of authoritarian
police behavior. These individuals and others* have
stressed only that community members must respect
the authority of police officers and be sympathetic to
the difficult jobs they are required to perform. Of
course, many civilians do offer that respect and
many have positive feelings about the Division.*
Many Cincinnati civilians, however, reportedly dis-
trust and despise the police.*> To the extent that a
demand for community respect contains a hidden
message that civilians should fear the power of
police officers or should accord them superior status
35 Catherine H. Milton, Jeanne Wohl Halleck, James Landner, Gary L.
Albrecht, Police Use of Deadly Force. (Washington, D.C.: The Police
Foundation, 1977), p. 5.
3¢ Franklin W. Neff and Bernard Lubin, “Observations in Power and
Authority From a Training Program for Police Managers”, in Power and
Authority in Law Enforcement, eds. Terry R. Armstrong and Kenneth M.
Cinnamon (Springfield, I1.: Charles C. Thomas, 1976), p. 119.

37 Speaking as a poor and black civilian about police misconduct, Ms. Jean
Mabry stated to the Ohio Advisory Committee the police “are going to
hurt us, and we got a brand new generation coming up that no longer
accepts promises of freedom, but demands freedom or-the-right to die as
they want to die. . . .” Transcript pp. 730-731, 222, 226, 229.

3¢ E.g., Captain Robert Morgan, Lieutenant Arthur Harmon, Sgt. Charles
Horstman, Officer Terry Schock, Cincinnati Police Division, interviews in
Cincinnati, Ohio, June 7, 1979.

3 E.g., Connie Smith, Dorothy Jordan, Mary Jane Newman and Bonnie
Arkenau, United for Police and Community Safety, an ad hoc organization
of police officer’s wives. Transcript, pp. 260-287.

4 See e.g., Mayor’s Panel, 111-2, 7.

41 Mayor’s Panel, 111-2; According to a survey conducted by the Institute
of Governmental Relations dated June 1978 and supplied to the Ohio
Advisory Committee as an appendix to a letter to that Committee by Police
Chief Myron J. Leistler, Cincinnati Police Divison, June 27, 1979, 85% of
the Cincinnati respondents indicated that they were satisfied with the
“overall services of the Division of Police.”

42 See E.G., Wendell Young, Transcript, pp. 541-542; Mayor’s Panel, 111-
1-2.
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or should obey their commands without question, a
request for respect may be expected to lead to
destructive confrontations in which neither party is
able to behave in a conciliatory manner or resolve
disputes amicably.4?

Police officers initiate the vast majority of police-
civilian interactions in which the former wishes to
control the behavior of the latter.4* As a result, how
a police officer elects to accomplish his or her goal is
a choice within the officer’s control from the
moment the contact is initiated. It is the police
officer, supposedly well-trained in human motiva-
tion and personality development who is considered
to be responsible for avoiding arbitrary and authori-
tarian conduct which may provoke civilian resis-
tance.** It is the officer who is responsible for
attemtping to persuade the civilian to act or not act
as he or she has deemed necessary, who is responsi-
ble for preventing a power struggle, and who is
responsible for de-escalating a potentially explosive
situation. Experts agree that police need a better
understanding of how broadly civilians perceive use
of force by police, how the police use of coercion to
accomplish their goals leads to fear, and how fear
leads to confrontations over nothing more substan-
tive than perservation of self-respect.*¢

Use of deadly force

At common law, law enforcement officers were
privileged to use deadly force to effect the arrest of a
person suspected of committing a felony.*” The

43 Hans Toch, Peacekeeping: Police, Prisons, and Violence . (Lexington,
Mass.: D.C. Heath, 1975), (hereafter cited as Peacekeeping), p. 28. Elmer
Dunaway, President, Federation of Police Cincinnati, Ohio has stated that
the question of “who’s boss (police or civilian) is based on weapons.”
Interview in Cincinnati, Ohio, April 6, 1979 (hereafter cited as Dunaway
Interview).

4 A study of civilian - police interaction in Los Angeles, California
revealed that one-third of all police interventions were promoted by
aggressive civilian behavior, often between family members. Doris Jacob-
son, William Craven, and Susan Kushner, “A Study of Police Referral of
Allegedly Mentally-Ill Persons to a Psychiatric Unit,” in The Urban
Policeman in Transition, eds. John R. Snibbe and Homa M. Snibbe
(Springfield, Ill.: Charles C. Thomas, 1973), p. 545.

5 It has often been pointed out that the insensitivity or ignorance of police
officers to the cross-cultural meanings of verbal and non-verbal communi-
cations is responsible for a great deal of police-civilian conflict. See e.g.,
Donald W. McEvay, The Police and Their Many Publics, (Metuchen, N.J.:
Scarecrow Press, 1976), pp. 68-73. See also Terry Schock, Police Officer,
Cincinnati Police Division, who pointed out that adjusting to other cultural
values, an essential aspect of impartial and fair police work, is a necessary
and stressful learning process. Transcript, pp. 614, 628.

46 See, Peacekeeping, pp. 25-29.

47 Ohio v. Foster, No. 78-CR-07-1621 (C.P. Franklin County, Ohio Feb.
1, 1979), p. 22.



common law privilege did not extend to the arrest of
suspected misdemeanants.*® At common law, while
all felonies were punishable by death, misdemeanors
were not.*® Thus, the peace officer privilege to use
deadly force to prevent the escape of a felon but not
of a misdemeanant might be historically justified.
Under modern criminal law, however, not all
felonies are punishable by death. In Ohio, for
example, only for aggravated murder may the death
penalty be imposed.5° All other offenses are punisha-
ble by fines and/or incarceration.!

Recognizing the modern shift from death to
incareration as punishment for most felonies, a
number of states have limited the peace officer
privilege to use deadly force against civilians to
Jforcible felonies which involve the use or threatened
use of physical force.’2 The Model Penal Code
promulgated by the American Law Institute recom-
mends restricting the privilege to occasions where
the crime for which the arrest is being made
involved the use or threatened use of deadly force or
situations where delay in the arrest of the escaping
felon would create ‘“a substantial risk that the
person. . . .will cause death or serious bodily
harm.”s?

The President’s Commission on Law Enforce-
ment and Administration of Justice agrees with the
Model Penal Code as to the restriction of deadly
force to the arrest of individuals who used or
threatened deadly force during the commission of
the offense or where delay in arrest would create a
substantial risk of death or great bodily harm.5¢
However, where the Model Penal Code affords the
privilege to a peace officer who “believes” that
either of the foregoing situations exists, the Presi-
1.

42 Samuel Chapman, in Arthur L. Kobler, “Police Homicide in a Democra-
cy,” J. Soc Issues, vol. 31, no. 1 (1975), (hereafter cited as Police Homicide
in a Democracy), p. 168.

0 Ohio Rev. Code Ann. §2929.02(A) (Page 1975).

51 Ohio Rev. Code Ann. §§2929.02(B), 2929. 11(A) (Page 1975).

52 Ohio v. Foster, No. 78-CR-07-1621 (C.P. Franklin County, Ohio Feb.
1, 1979), p. 22. See generally, 1ll. Rev. Stat ch. 38, §2-8 (1979) where a
forcible felony is defined as “treason, murder, voluntary manslaughter,
rape, robbery, burglary, arson, kidnapping, aggravated battery and any
other felony which involves the use or threat of physical force or violence
against any individual.” Ohio defines “force” as “any violence, compulsion,
or constraint physically exerted by any means upon or against a person or
thing.” Ohio Rev. Code Ann. §2901.01(A) (Page 1975).

52 Model Penal Code (Philadelphia, Pa.: American Law Institute, 1962)
(hereafter cited as Model Penal Code ), §3.07.

s¢ U.S,, President’s Commission on Law Enforcement and Administration
of Justice, Task Force Report (1967) (hereafter cited as Task Force Report, p.
189.

5 Ibid. However, an officer who “believes” that the person sought “will
cause death or great bodily harm if his apprehension is delayed is privileged

to use deadly force under the President’s Commission guidelines.
s At common law, the mere “suspicion” that the person sought had

dent’s Commission guidelines require either that the
police officer have witnessed the commission of the
offense involving the use or threatened use of deadly
force or “have sufficient information to know, as a
virtual certainty” that the suspect committed such
offense.>® The ‘“‘virtual certainty” standard in the
1976 Commission guidelines is much more demand-
ing than the (reasonable) ‘‘belief” standard set
forward by the 1962 Model Penal Code.5®

In 1972, the Federal Bureau of Investigation (FBI)
promulgated guidelines for its agents in regard to the
use of firearms, the principal weapon of deadly
force.’” Under the 1972 FBI policy which controls
current practices, agents are not permitted *‘to shoot
any person except, when necessary, in self-defense.”

By self-defense, the FBI means the right of the
agent to defend himself or another from what he
“reasonably perceives as an immediate danger of
death or grievous bodily harm”.5® The FBI has thus
gone even further than the Model Penal Code or the
Presidents’ Commission in restricting the use of
deadly force by officers to immediately as opposed
to remotely life endangering situations.

For many years, the national trend at the State
and Federal levels has been to modify the harshness
of the common law by restricting the police officer’s
privilege to use deadly force against civilians.®
Ohio, on the other hand, continues to follow
common law and is one of only eight states which
has enacted no general statute limiting the use of
deadly force by peace officers.®® A number of
attempts have been made in the Ohio legislature to
enact such a statute.®* All have been defeated except

committed a felony was sufficient to justify the use of deadly force to
secure his arrest. Task Force Report, p. 189.

57 Kenneth E. Joseph, Assistant Director, Federal Bureau of Investigation,
FBI Academy, letter to Clark Roberts, Regional Director, MWRO, U.S.
Commission on Civil Rights, November 14, 1979 with attachment “Re: Use
of Firearms By FBI Agents” (hereafter cited as Use of Firearms BY FBI
Agents).

58 Use of Firearms By FBI Agents, p. 1.

58 Ohio v. Foster, No. 78-CR-07-1621 (C.P. Franklin County, Ohio Feb.
1, 1979), p. 22. In October of 1979, the Law Enforcement Assistance
Administration of the Department of Justice awarded $816,232 to the
University of California at Irvine, the National Urban League, New York
City, and the International Association of Chiefs of Police, Gaithersburg,
Md. to study use of deadly force by peace officers nationwide preparatory
to establishing national standards to guide local law enforcement agencies.
The use of “deadly force” will be studied from both minority and law
enforcement perspectives.” Department of Justice, LEAA News Release,
Friday, Oct. 5, 1979.

6 State of Ohio, Michael Burns, Legislature Service Commission, Use of
Deadly Force In Law Enforcement: Background For Senate Bill 61, Apr. 25,
1979, p. 2.

61 Ohio v. Foster No. 78-CR-~07-1621 (C.P. Franklin County, Ohio Feb. 1,
1979), p. 24.
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for a bill now pending before the Ohio General
Assembly®? which would allow a peace officer to
use deadly force only where a civilian has commit-
ted or attempted to commit a forcible felony by
means of a dangerous weapon, is currently creating
a substantial risk of serious physical harm to another,
and, in addition, only where deadly force is necessary
to protect the life of the officer or another person.s3
In other words, deadly force could only be used as a
last resort. Opposition to this bill has come from
several sources, in particular from the Fraternal
Order of Police.®* .

The Cincinnati Police Division has since 1940
provided express guidelines for the use of force
including deadly force by police officers in its
Division Rules and Regulations Manual and in its
correlative Procedures Manual.®* The Manual of
Rules and Regulations currently provides that the
use of physical force and the discharge of weapons
shall be in accord with law and Division proce-
dures.®¢ The Division Procedure Manual specifies in
Regulation 12.160 that firearms are not to be fired
nor is any other kind of deadly force to be used
except where necessary, i.e., after all reasonable
means to prevent the escape of fleeing felons have
been exhausted. Deadly force may be used to thwart
the escape of such a felon only where the offense in
question is aggravated murder, murder, rape, aggra-
vated arson, aggravated robbery, aggravated burgla-
ry, or complicity in any of those offenses.®” Division
policy is far more restrictive than the Ohio state law
discussed above.

In accord with the recommendations of the
President’s Commission on Law Enforcement and
Administration. of Justice,®® Division procedures
permit a Cincinnati police officer to use deadly force
to prevent the escape of an individual fleeing from
one of the above felonies only if the officer has
witnessed the offense or knows “beyond a reason-
able doubt that the suspect or suspects did commit
62 SB. 61, 113th Gen. Assembly, Regular Sess. (1979-1980).

o

o }:;'ome E. Friedman, Legislature Aide to Senator Michael Schwartz-
walder, State of Ohio, telephone interview, Dec. 20, 1979. The Buckeye
Sheriffs Association, the Ohio Chiefs of Police and the ad hoc group of
Cincinnati police officers wives, United for Police and Community Safety,
have also opposed S.B. 61. The National Lawyers Guild, the ACLU, the
Ohio Black Political Assembly, the Urban League, the NAACP, the
Metro-Ministry, a representative of the Black Studies Department, Ohio
State University, and several citizens have all testified in support of S.B. 61.
¢ City of Cincinnati; Cincinnati Police Division,, Manual of Rules and
Regulations, (hereafter cited as Manual of Rules and Regulations), No. 345
(eff. May 1, 1940).

¢ Manual of Rules and Regulations, No. 152, Jan. 1, 1976.
¢ Procedure Manual, No. 12.160(B)(2).
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the offense”.¢® The controlling regulation does not in
either of its prongs require that the officer himself
have witnessed the civilian against whom the deadly
force is used commit the offense. The officer is,
however, held to a reasonable doubt standard, the
standard of proof required in conviction of a
criminal act.” The standard used by the Division
thus complies with the national ‘“majority rule”
standard that extends the privilege only where the
target of the deadly force is a “felon in fact.”?

In addition to the use of deadly force to prevent
escape of individuals who have committed one of
the six enumerated forcible felonies, such force may
be used by a Cincinnati police officer under Proce-
dure 12.160 to protect himself or another “from loss
of life or great bodily harm”. The basis for determin-
ing that deadly force is necessary is “an apprehen-
sion of real or immediate danger based on an overt
and or constructive act by another”.”? Procedure
12.160 clearly intendes to give police officers only so
much discretion as is necessary, to make a critical
decision, under great stress, in a crisis situation, with
potentially fatal consequences for the officer or for a
civilian. However, it fails to provide the tight
control which is intended. For example, under the
language of Procedure 12.160, how does ‘real”
danger differ from “immediate” danger? Could an
officer shoot a civilian he believed might seriously
injure himself or another at some future time? What
is a “constructive act” which alone justifies fatal
force? Who is the “another” whose “constructive
act” is a sufficient trigger? And whose must be the
“apprehension” of danger?

To many civilians, justifications for using fatal
force do not matter. The use of fatal force by police
against a civilian is seen as tantamount to summary
execution, a death penalty imposed without the due

8 Task Force Report, p. 189.

% Procedure Manual, No. 12.160.

70 “Reasonable doubt” is the highest standard of proof. Lesser standards
are “preponderance of the evidence” and “clear and convincing evidence.”
30 Am. Jur. 2d Evidence §1170, 1163, 1166 (1967). Under Ohio law, “proof
beyond a reasonable doubt” is proof of such a character that an ordinary
person would be willing to rely and act upon it in the most important of his
affairs.” Ohio Rev. Code Ann. §2901.05(D) (Page Supp. 1979).

7t Ohio v. Foster, No. 78—-CR-07-1621 (C.P. Franklin County, Ohio Feb.
1, 1979), p. 13. An officer’s reasonable mistake as to whether someone
against whom he has used deadly force did in fact commit a felony i.e., isa
“felon in fact,” will not withdraw the protection the privilege affords.
Thomas A. Leubbers, former City Solicitor, Cincinnati Ohio, interview in
Cincinnati, Ohio, Jan. 25, 1980.

"2 Procedure Manual, 12.160(B)(1)(a).



process of a criminal trial and without a determina-
tion of guilt.”™ It is essential to ensure that the way in
which police use fatal force does not unwittingly
validate these perceptions through conduct which
by intent is proscribed but which language fails to
forbid.

Simon Leis, Hamilton County Prosecutor, who is
responsible for prosecuting police officers accused
of unlawfully killing civilians, has stated to the Ohio
Advisory Committee that the mere existence of
Division policy which differs from Ohio law “leads
to confusion”.” According to Leis, ‘“sometimes an
officer doesn’t know whether or not he can or
should or should not use his firearms.”?* Elmery
Dunaway, President of the Federation of Police
(FOP) Cincinnati Ohio has also opposed the more
restrictive Division policy on the use of deadly
force.” On the other hand, Police Chief Myron J.
Leistler supports the restrictive Division policy and
has stated that it has been “extremely effective” in
reducing the use of firearms by police officers.””

Division procedural regulations require that when
shots fired by an officer actually strike a civilian, the
officer must immediately notify his or her supervisor
who in turn notifies the Unit Commander.”® The
Criminal Investigation Section is then informed and
an investigation is conducted by the Homicide
Squad.” That squad makes a report to the Safety
Director through the Criminal Investigation Sec-
tion.® A committee consisting of the Safety Direc-
tor, the City Solicitor, and an Assistant City Manag-
er must then review the facts and make recommen-
dations for action to the City Manager.3! The Police
Division itself may convene a Firearms Use Com-
mittee consisting of three sworn members of the
Division to review any shooting incident, whether
the shots take effect or not, and report their findings
to the Police Chief.82

73 See “Police Homicide in a Democracy,” p. 168.

7 Transcript, p. 149.

s Ibid., p. 150.

7¢ Dunaway Interview.

7 Hearing Transcript, pp. 457-58.

7 Procedure Manual, No. 12.160(C)(1).

7 Ibid.

80 Ibid.

81 Thomas A. Leubbers, Transcript, p. 143.

82 Procedure Manual 12.160(C)4).

83 Ibid., No. 12.160(1).

8¢ Ibid., No. 12.160(D).

85 See discussion, Chapter 5.

8 Manual of Rules and Regulations, revisions dated May 1, 1940, May 28,
1958, July 1, 1966, July 1, 1970, May 16, 1971, February 3, 1974, January 1,
1976.

Where shots are fired and do not strike a person,
an investigation is conducted at the local level by the
officer’s supervisor with a report to the Unit
Commander.8 The applicable regulation specifically
states that during none of these investigative proce-
dures is the officer granted immunity from subse-
quent criminal prosection.®* During formal disciplin-
ary hearings immunity is granted and the officer is
required to answer questions narrowly related to his
performance as a police officer.3s

Since 1940, the Cincinnati Police Division regula-
tions concerning the use of deadly force have
become increasingly restrictive in keeping with the
national trend.®¢ Since 1969, the yearly number o