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FOREWORD

If one listens to the opponents of integra-
tion, one is led to believe that nothing but
evil can come from it. One hears an endless
chorus of horror stories: fights on the buses
and in the schools, parents upset, schools dis-
rupted, learning curtailed, all the rest. But
what are the facts?

In order to answer that question, the Com-
mission early this year sent experienced mem-
bers of its staff to five cities in which busing
has been used extensively in order to desegre-
gate schools. The school districts visited were
Pasadena, California; Tampa-Hillsborough,
Florida; Pontiaec, Michigan; and Winston-
Salem/Forsyth County and Charlotte-Mecklen-
burg County in North Carolina.

Although the Commission’s studies were con-
ducted in five diverse cities, the experiences of
these communities reveal many common ele-
ments. Basically, the Commission found five
school systems proceeding with the business of
educating students. It found thousands of stu-
dents learning and working together. It found
some problems. Most important, perhaps, it
found that students and teachers were trying
to deal with the problems in a constructive
way.

Education has many constituents—the com-
munity as a whole which pays for it, the
parents who expect their children to be taught,
the students themselves, and the staff which
operates the system.

The interviews and observations of the staff
of the Commission on Civil Rights showed
the most widespread acceptance of desegrega-
tion by those most intimately involved in the
educational process—the students and the
teachers.

In general, students seemed more receptive
to desegregation efforts than their parents.
While many students, minority and majority,
expressed initial doubt or opposition to de-
segregation, they reported to Commission staff

that they supported it after having gone to
school under the new organization.

Each of the school systems took steps within
schools which seemed to be effective in easing
the process of integration. Educators tried to
preserve the student leaders’ pre-desegregation
status in each school by allowing them to retain
similar positions of leadership in integrated
schools. Participation in extracurricular ac-
tivities and athletics often was facilitated by
providing late buses. School administrators also
attempted, with lesser success, to encourage
active PTA participation in desegregated
schools. In several cities, the need to travel to
distant parts of town to attend PTA meetings
was considered an obstacle to such participa-
tion that has yet to be overcome.

Within the community, school boards did
not take equally extensive steps to ease imple-
mentation. Commission staff members heard
numerous criticisms that school boards failed
to exercise leadership in desegregating schools
and to support integration as a worthy goal
as well as a legal requirement. Many expressed
the opinion that desegregation would have been
achieved more smoothly had such leadership
been provided.

Cooperation from parents is also a crucial
factor. Yet the reaction of parents to deseg-
regation in all five communities was much more
hostile than that of students. The resistance of
parents appeared to aggravate tension within
the schools. In Pontiac, Michigan, incidents of
violence and disorders in the schools declined
as parents abandoned picket lines and other
forms of protest.

While there was some opposition to desegre-
gation plans by blacks, most of the opposition
came from the white community. Thus, in Win-
ston-Salem, Charlotte, and Tampa, some blacks
protested the fact that black children bore the
burden of busing more than white students,
and in the same cities there was resentment




at the loss of all-black high schools which were
sources of pride to the black community. No-
where, however, did Commission staff find
black groups organized to protest desegrega-
tion. In contrast, in each city visited there was
at least one white organization which opposed
school integration.

Reports of racial incidents among students,
the Commission staff found, were generally
exaggerated. In all five cities, such incidents
occurred primarily at the inception of desegre-
gation and declined sharply after the first few
days of school. Often, as in Pontiac, tensions
generated by protests outside of the schools
contributed to problems within the schools.

Most bus trips, except in Winston-Salem,
took less than 30 minutes. In none of the
cities did the Commission staff learn of any
bus accidents in which a student was injured—
a pattern that is consistent with the excellent
safety record of school busing throughout this
county. No teacher complained that busing in-
terfered with the education of children. Stu-
dents did not appear to mind their ride to
school, and often said they enjoyed it. Busing
for integration did, however, create incon-
veniences for many families. The use of the
same buses to make several round trips before
and after school, while economical, creates a
burden on families which have several children
leaving home and returning at different times.
Additional buses and improved routing could
alleviate this problem in many cases.

The desegregation plans in the five communi-
ties involved some restructuring of the grade
systems in the schools. This has proved to
be an educational improvement in the view
of administrators and teachers. Many admin-
istrators, including the superintendents in Win-
ston-Salem and Pasadena, expressed approval
of the new grade structure and were pleased
by the new educational opportunities they felt
it presented.

It was too early in the process of integration
to evaluate quantitatively its effects on the
quality of education. No standardized test re-
sults were available in any city the Commission
staff visited. Educators in each city claimed
that standards had not been lowered in any
way. Some teachers believed that minority
pupils were receiving a better education in in-
tegrated schools than they had in segregated

schools because more was expected of them.
Some teachers, however, noted that the stiff
competition in some integrated schools had
a discouraging effect on those minority pupils
who felt themselves unable to compete due to
inadequate preparation. No change in the moti-
vation or performance of white pupils was
noted in any school.

The use of busing as a desegregation tech-
nique did not result in massive absenteeism or
withdrawal of pupils from public school sys-
tems, although there has been some white flight.
Most parents in the communities visited have
been reassured concerning the safety of their
children in going to and from school.

Most important, school desegregation had
begun to make inroads on the entrenched racial
isolation and hostility with which most pupils
(and teachers) confronted each other in segre-
gated systems. Again and again pupils of both
races told Commission staff members of their
initial fear of going to an integrated school but
that the experience of actually attending one
not only allayed their fears but changed their
attitudes toward members of other racial and
ethnic groups. The remark of a high school
girl in Pasadena, that in her integrated high
school people measured each other by their
individual achievement, regardless of race or
ethnic background, suggests that a part, at
least, of this Nation’s ideal of racial equality is
being achieved. In all of the systems studied,
evidence of successful attempts by students and
educators to overcome hostility and alienation
outweighed evidence of conflict and strife.

The early experience of these communities
can be helpful to others which follow them in
the process of desegregation.

That integration has not been immediately
and totally successful in every aspect may be
disappointing but it should hardly be surpris-
ing. After generations of separateness, it would
be unrealistic to expect integration to be an
instant or uniform success.

What desegregation can do, beyond its sur-
face purposes, is awaken the whole educational
system, bring it in tune with today’s world,
shake it into self-examination and improve-
ment, cause it to re-evaluate both weaknesses
and capacities, re-examine its facilities, tech-
niques, and philosophies—in other words, make
it work and work better.




PREFACE

These reports on school integration in Pasa-
dena, California, Tampa-Hillsborough, Florida,
Charlotte-Mecklenburg and Winston-Salem/
Forsyth, North Carolina, and Pontiac, Michi-
gan are based on interviews and material gath-
ered by Civil Rights staff members from Jan-
uary 10, 1972, through March 29, 1972. In
each school district staff members interviewed
the superintendent, board members, principals,
teachers, and students at elementary and junior
and senior high schools, as well as parents of
school children. Principals, teachers, students,
and parents included black and white persons
in each group. In addition, classrooms were
visited and students were observed in daily
school activities. The particular schools were
selected with the assistance of the superinten-
dent to provide a cross section of experience
with integration. Likewise, attempts were
made to select for interview teachers, pupils,
parents, and board members in such a way as
to obtain as wide a range of opinions as pos-
sible on school integration. Care was taken to
interview parents and students, white and
black, who favored and who opposed the cur-
rent school integration plan in their district.
Interviews were also conducted with black and
white community leaders or organization
spokesmen with differing viewpoints on school
integration. Information obtained through in-
terviews was supplemented by data in court

decisions dealing with school desegregation in
each district, the desegregation plan for each
district, and statistical and background materi-
als provided by school officials of each city.

Drafts of this report were sent to each
school district studied, except Forsyth County,
with requests for comments from the super-
intendents and school board members concern-
ing the sections relevant to their districts.
Commission staff members discussed the por-
tion on Forsyth County schools with the super-
intendent and several school board members.
This report reflects the comments and recom-
mendations made by the school districts to
the Commission.

Appendix A of the report discusses the legal
implications of a proposed amendment to the
Constitution of the United States, typical of
similar proposals now pending before the Judi-
cial Committees of both Houses of Congress.
This proposed amendment would prohibit as-
signment of students to particular schools be-
cause of race, creed, or color. In addition,
Appendix A contains a review of school de-
segregation cases, with emphasis on the period
between 1967 and the present.

Appendix B of the report is a brief review
of the law in areas other than education, in
which race conscious remedies to overcome the
effects of past discrimination have been
utilized,



PUBLIC SCHOOL DESEGREGATION IN PASADENA, CALIFORNIA

Background

In 1970, Pasadena’s population of 113,227
consisted of 90,446 whites, 18,256 blacks, and
4,625 other races or ethnic groups. Pasadena is
the site of one of the U.S. Justice Depart-
ment’s few Northern school desegration suits.
In January 1970, the U.S. District Court for
the Central Distriect of California found that
the board of education had used a neighbor-
hood school policy against crosstown busing
to avoid integration of public school students
and faculties.?

At the time of the court order, the board
operated 28 elementary schools, five junior
high schools, three senior high schools, and
two special schools in a district containing all
of Pasadena, the unincorporated town of Alta-

dena, the city of Sierra Madre, and portions of -

Los Angeles County near the eastern boundary
of Pasadena. For the 1969-70 school year, it
had enrolled 30,622 students: 17,859 Cauca-
sians, 9,175 blacks, and 3,590 of other minority
ethnic or racial backgrounds. In percentage
terms, 58.3 percent of the students were white,
30 percent black, 8.2 percent Chicano, and 2
percent Asian American.

Pasadena, California is an example of a non-
southern city in which a court ordered deseg-
regation plan appears to be successful in inte-
grating the school system.

Prior to the court order, Pasadena operated
a neighborhood school system which resulted
in highly segregated elementary schools. In
the 1967-70 school year, 93 percent of the
white elementary school students attended ma-
jority white schools and 85 percent of the
black elementary students attended -eight
majority black schools. There was evidence
that school attendance zones were redrawn on
several occasions to avoid assigning white stu-
dents to majority black schools.

1 Spangler v. Pasadena City Board of Education, 311 F, Supp.
501 (C.D, Calif, 1970),

Assignments to junior high school also had
been made on the basis of race. For 20 to 25
years, students from all-white Linda Vista
were transported to three all-white or majority
white junior high schools to avoid assigning
them to the majority black Washington Junior
High, which was closer to their neighborhood.
Each school year until desegregation, Wash-
ington had more black students attending it
than the total of blacks attending the other
four junior highs. In 1969-70, 48 percent of
Pasadena’s junior high students attended
Washington, composing a student body which
was 98 percent minority, and 2 percent white.

The Pasadena School Board made some at-
tempt in the 1960’s to achieve better racial
balance in its three high schools, all of which
were majority white.? Although the board
made changes in attendance zones during this
period to improve racial balance, racial im-
balance in the schools increased.

Litigation

In August 1968, a group of students filed
an action against the board of education, alleg-
ing racial discrimination in the school system.
The Department of Justice intervened as
plaintiff in December 1968. The district court
opinion, issued in January 1970,® found racial
imbalance and segregation among the student
bodies and faculties of the Pasadena Unified
School District at all levels—elementary,
junior, and senior high. It further found racial
imbalance had been perpetuated by the school
board’s neighborhood school policy and its
policy against crosstown busing. The court
ruled that previous desegregation efforts,
based primarily on freedom of choice, were in-
adequate to meet the school board’s 14th
amendment obligations, since there were more
effective methods of reducing segregation in

2Two high schools in the 1960's contained student bodies

which were close to the overall district ethnic breakdown.
3 Spangler v. Pasadena City Board of Education, 311 F. Supp.

501 (C.D. Calif. 1970). '\



both majority white and majority black
schools.

The board was ordered to submit a plan by
February 16, 1970, that would include meas-
ures to desegregate school faculties and staffs,
provigsions for location and construction of
facilities in such a way as to reduce segrega-
tion, and a pupil assignment system that would
result in no school having a majority of minor-
ity students by the 1970-71 school year.

In January 1970 the board of education voted
3-2 not to appeal the district court judgment
and directed its staff to prepare a plan that
would balance the elementary schools raci-
ally and ethnically, and insure equal educa-
tional opportunities for all students.

The Plan

The plan adopted by the board and put into
effect for the 1970-71 school year was designed
to meet five criteria:

1. All schools should have populations as
similar as possible to the whole dis-
trict’s ethnic composition.

2. The neighborhood school concept should
be maintained to the extent possible
consistent with an integrated system.

3. The shortest traveling distances to
effect integration should be used.

4. Optimum use should be made of existing
facilities.

5. Population trends and future mobility
should be considered in building a plan
for permanent desegregation.

Student Assignment
Elementary Schools

The school district was divided into four
racially and ethnically balanced areas. The
minority population in Pasadena is now con-
centrated in the western areas of the city, and
has been moving eastward. The four school
areas were drawn so that they run from east to
west, hopefully to provide some sort of per-
manence to balancing racial and ethnic popu-
lations within the areas, which are subject to
annual revision.

The areas were subdivided into individual
school zones and pupils assigned to a school
according to grade level and attendance zones.
The old elementary schools were reorganized

into 16 primary (K-3) and 11 upper grade
(4-6) schools. Assignment is designed to re-
sult in ethnic and social composition in each
school that approximates the balance of the
entire school district. Division of the former
6-year schools into two groups was planned,
in part, to permit students to go to a neighbor-
hood school for a portion of their elementary
schooling, rather than ride to a more distant
school for all of it. The Pasadena Plan also
enables children to stay with their neighbor-
hood friends for this 7-year period. Under the
criterion that no school have a majority stu-
dent body of any minority group, no elemen-
tary school would have more than a 62 per-
cent or less than a 47 percent white enrollment.

Junior High Schools

Four of the five junior high schools in Pasa-
dena were turned into seventh and eighth
grade schools. The fifth became part of a ninth
through 12th grade high school. Attendance
areas for the four “intermediate” schools (7th
and 8th grade) were similar, but not identical,
to those for elementary schools. It was pre-
dicted in the plan that the four schools would
have student bodies ranging between 53 and
60 percent white, 28 and 33 percent black, and
7 and 18 percent other minorities.

Senior High Schools

The Pasadena Plan’s provisions for desegre-
gation in high schools were more complex than
those for earlier grades. In September 1970,
under “Phase I”, attendance zones were to be
used so that the incoming 10th grade class
in each school would be racially and ethnically
balanced. In so-called “Phase II” one high
school, Blair, was to be moved to a site north
of another, Pasadena High School. In “Phase
II1”, the other high school would be moved to
the same site to form an educational park,
together with the ninth grade school. Each
school would be racially and ethnically bal-
anced. However, the educational park is no
longer part of the long-range plan of the dis-
trict. In 1970-71, it was projected that the 10th
grade student population at each high school
would range from 57.6 to 61.5 percent. The
upper two grades, however, would not be raci-
ally balanced. When the plan was implemented,
ninth graders were also sent to the high




schools, and the ninth grade was racially bal-
anced.

Other Details

The plan abolished existing school board
policies allowing transfers for various reasons
which enabled segregation to continue, and
established a much stricter policy in this area.
Until 1968 the board had allowed both black
and white students to escape from minority
schools. After free choice was abandoned,
transfers to schools on the edges of the dis-
trict were encouraged to improve racial bal-
ance. Few were made. However, many trans-
fers were granted quite easily to white stu-
dents to attend white schools, for reasons such
as care of siblings, fear of fights, and bad
school conditions in the former black schools.

The plan required large-scale busing, involv-
ing approximately 60 percent of the elemen-
tary students (8,000 children), 50 percent of
the junior high students (8,600), and 27 per-
cent of the senior high students (1,900). The
total predicted cost was $1,0386,000 for the first
year.

Teacher Hiring, Assignment, and Promotion

In its plan, the district outlined a recruit-
ment program for minority teachers and estab-
lished racial quotas for minority teacher as-
signment. Each school was to have no fewer
than 15 percent and no more than 45 percent
minority teachers. Recruitment efforts were
also planned for vacancies in nonteaching
positions.

Preparation for Implementation

During the summer of 1970, extensive work
was done on school buildings and grounds. In
addition to moving furniture required to set up
the new system of elementary schools, new
doors, blinds, and windows were installed in
the more run-down buildings. Extensive paint-
ing and gardening was done. A dining room
was built for Washington Junior High, whose
student composition in 1969-70 was 98 percent
minority.

The ease with which desegregation was im-
plemented in September, however, was in large
part the result of school board and community
organizations’ efforts to explain and promote
the plan. The district began mailings to par-

ents as early as May 1970 explaining how
the desegregation plan would affect them.
These informational mailings were continued
throughout the summer.

More than 50 community organizations en-
dorsed the plan and many actively assisted in
its implementation. For example, the League
of Women Voters manned an information cen-
ter from May to September, answering various
questions about the plan. This center also
helped to stop unfounded rumors by providing
quick, accurate information to citizens.

Information booths were set up by volun-
teers at 23 locations throughout the city; tele-
vision and newspapers carried stories about the
plan; and books on school integration were
placed on reserve at public libraries.

To help students who would be attending
school together to get to know each other,
PTAs sponsored social events. The PTA and
another volunteer group recruited and trained
so-called “transportation aides” to ride buses
and to stand at bus stops in the morning. Tech-
nical advice on traffic control was provided by
law enforcement agencies, and the Automobile
Association of Southern California donated
leaflets and cards on bus transportation and
standards of behavior for students.

School officials, parents, and students inter-
viewed by Commission staff said that they
believed that the ease with which the plan was
initially put into effect was the result of the
widespread public support. It even had the
editorial support of the Pasadena Star-News,
although the paper clearly was not completely
behind the school desegregation movement.

Transportation

The busing required under the plan was, and
remains, the most controversial aspect of Pasa-
dena’s school desegregation efforts. Busing is
widespread. According to the school district
officials, 87 buses are used to transport chil-
dren to school as opposed to the 31 buses used
prior to desegregation. The buses now travel
3,957 miles daily as compared to 960 miles
previously. A total of 12,882 students are
bused, an increase of almost 9,000. The aver-
age ride is now 20 minutes, rather than 12 as
before, with the longest being 36 minutes. The
daily cost per student has increased from 2
cents to 57 cents. The additional expense of



busing has not been borne by the school board,
however. Because of State reimbursements
and Title I funds, the entire cost, during the
first year, except for $158,000, was paid by
other than district funds.* The district has
received approximately $228,000 in Federal
Emergency School Assistance Program funds
during the past 2 school years, which has more
than offset the cost of busing.

The only bus accidents which have occurred
were minor traffic accidents, none 'of which re-
sulted in injury to the students.

Protests against busing were not very mili-
tant and came primarily from parents. The
reasons for this may be that the transporta-
tion system was carefully designed. There are
no long bus rides and elementary school chil-
dren attend school with other neighborhood
children, even when they are bused across
town. Some buses leave school late in the after-
noon so that all students can participate in
extracurricular activities.

Reactions—Parents

Most of those persons interviewed agreed that
parental reaction to the Spangler decision and
to the plan was much more vehement than that
of the students.

In spring 1970, the Pasadena Appeal Com-
mittee was created to oppose school desegrega-
tion. Its name reflects its opposition to the
school board decision (by a 3-2 vote) not to
appeal the district court’s ruling. Its motion
to intervene in the litigation was denied, but
many parents active in PAC are still strongly
opposed to busing.

Most of the adult hostility came from white
residents in Pasadena. There was an attempt
to recall the three school board members who
had voted against appealing the district court’s
order. About 63 percent of the black commun-
ity and 50 percent of the white community
voted in the October 1970 election. The incum-
bents won with 52, 54, and 56 percent of the
vote, and it is generally agreed that the large
turnout of black voters was a major reason
for their victory.

A school district official noted that the de-
segregation issue polarized the community, but

¢ The school board had paid $190,000 for busing in 1968-69
after curtailed expenditures for transportation. In early years
it had spent as much as $400,000 for busing.

said that there was only one meeting where
there was what he termed an “angry crowd.”
That was at a junior high school the night the
plan was explained to the public. The same
official believed that the recall election served
as an emotional outlet for much of the hostility
against the plan.

One ‘“danger” of desegregating public
schools is that it often results in a white exo-
dus from the school district. Pasadena seems
to have escaped extensive white flight, al-
though it is too soon to know whether or not
the white population will remain stable.

During the first year of desegregation, Pasa-
dena’s student population dropped by approxi-
mately 2,000 white students. Not all of this
decline can be alleged to be a result of de-
segregation, however. The population had been
declining by approximately 1,000 pupils annu-
ally for the past several years due, in part, to
layoffs in the aerospace industry which forced
families to move and to a declining birthrate.
Loss of some 5,000 homes due to freeway con-
struction has also contributed to the attrition.

Some students did leave rather than attend
racially mixed schools. Some parents, strongly
opposed to desegregation, sent their children
to private or parochial schools. It is interesting

o note, however, that some of these students
returned to the Pasadena School System for
the 1971-72 school year, after seeing that inte-
gration was not as calamitous as feared. The
rate of student population decline has slowed
between the 1970-71 and the 1971-72 school
years.

School officials are optimistic about parental
reactions to the plan, believing that time works
in favor of integration. Opponents move away,
lose their fears, or resign themselves to their
fate. Many officials and teachers feel that most
parents now accept integration.

An article in the Pasadena Star-News on
September 17, 1971, analyzed data collected by
the Pasadena Board of Realtors Multiple List-
ing Service, and found that houses within the
Pasadena Unified School District continued to
sell as well or better than they had during
the period immediately before the Spangler de-
cision. The article concluded that busing did
not result in a flooding of the housing market
or a depression in it. The article said that
complaints that busing had caused a drop in



real estate value were simply not substanti-
ated by the evidence, and that the ‘“Pasadena
housing market is extremely healthy and has
shown an upsurge.”

Reactions—Students

Students in Pasadena were initially less hos-
tile to desegregation than their parents. After
a full year of operating under the plan, stu-
dents seem to be accepting the new system.
The most successful level of integration ap-
pears to be in the elementary schools, where
students mingle well with one another. One
elementary school principal noted that the
white children in his school had been very
“secular” before and had not known any minor-
ity children. In his view, the white students
were benefiting greatly, from integration.
Other officials mentioned that black and Mexi-
can American children seemed more confident
and poised under the new system. Teachers and
administrators believe it is too soon to know
if educational achievement has improved, but
neither have they noticed any decline.

Junior and senior high school students have
had a more difficult time adjusting to desegre-
gation. In at least one of the four seventh and
eighth grade schools, Eliot Junior High, the
first year was tumultuous. Many students who
were transferred retained old school loyalties
and did not think of the new schools as
“theirs”. There was little interracial mingling
outside classrooms. The second year was easier,
however, with the present eighth graders feel-
ing an attachment to the school and more in-
terracial contact than before.

All senior high school students interviewed
seemed to feel that integration was working.
Student leaders interviewed at John Muir High
School (one white, one black, one Mexican
American) had all been against desegregation
initially, but were in favor of it after 1 year.
They felt the curriculum was better and stu-
dents more involved with their school than

previously. Blacks allege, however, that they
are being channeled into lower ability classes
and students report that there is still little
racial intermingling outside of classes, except
at sports events. Two of the three mentioned
that socioeconomic differences among students
caused more friction than racial differences.
One student, a Mexican American girl, who is
editor of the school newspaper, felt that inte-
gration has made Mexican American students
much more aware of their culture. She also
stated that at an integrated school she be-
lieves she has a much better chance of being
recognized. She felt the atmosphere at school
is different, and that all students have an equal
chance. “Before,” she concluded, “I probably
would have ended up as a secretary. Now I
have bigger goals.”

Educational Improvements

The Pasadena School System made many
curriculum changes as it implemented the plan.
Students, teachers, and administrators all
praised the innovations. As one student put it,
“Before integration, the school viewed us as
students here to learn what they wanted to
teach us.” Now students have a role in recom-
mending curriculum changes. More courses are
offered in such areas as history, music, and
literature. Ethnic study courses are also given.

Incidents

Since desegregation, there have been no
major outbursts of racial hostility, and the rate
for all forms of incidents—personal fights,
vandalism, and the like—is lower than it has
been in 6 years. Although during the first
year of desegregation the incident rate was
about the same as the preceding year, the Pasa-
dena schools have been very calm this year,
calmer than those of neighboring noninte-
grated school systems, according to one school
official.



PUBLIC SCHOOL DESEGREGATION IN HILLSBOROUGH COUNTY, FLORIDA

Demography

The Hillsborough County School District is
made up of the city of Tampa and surrounding
Hillsborough County, Florida. The county
population in 1970 was 484,490 which included
Tampa; Tampa’s population was 274,359.
Tampa is a light industrial center in which the
main industries are lumber, canned fruits, and
scrap metal. The 1959 median family income
of residents of Tampa was $5,602, while that in
Hillsborough County was slightly lower. The
median family income for nonwhites in Tampa
was $2,949. Most of the nonwhite population
is concentrated in Tampa.’

The Hillsborough County School District was
the Nation’s 26th largest in 1970, having a
total student population of approximately
101,298, of whom 19.5 percent were black. This
land area of the district is 1,037.9 square miles.

History of School Desegregation Efforts

In the light of the U.S. Supreme Court’s de-
cision in Swann v. Charlotte-Mecklenburg, in
May 1971 the Federal district court, for the
middle district of Florida (Tampa Division),
on its own motion reopened the Hillsborough
County School case® and ordered the school
board of Hillsborough County to completely
desegregate county schools in the 1971-72 school
year.” With this order the court issued an

5Data taken from the 1960 Census of Population, Character-
istics of the Population of Florida, Part II. The figures for the
median family income of Tampa and county residents are
based on a family of four, consisting of one wage earner, with
two children under 18. The census did not specify whether the
figure for the median income for nonwhite families in Tampa
has the same basis. The median income of nonwhite rural
families was not available. The 1970 census figures for median
family incomes in Florida were not available at the time this
report was prepared.

8In 1958 the NAACP Legal Defense and Education Fund had
brought a school desegregation suit against the Hillsborough
County Board of Public Instruction. The Board of Public
Instruction is the policy-making body for the school system.
At present it is composed of six men and one woman, all
white. There has never been a black member on the school
board.

7 Mannings v. Board of Public Instruction of Hillsborough
County (Fla.), No. 3554 Civ., T. May 11, 1971 (hereinafter
cited as Order).

opinion setting forth the history of school de-
segregation litigation in the county and the
legal basis for its directive. The court charac-
terized the situation in 1971 as follows:

Almost ten years ago this Court found as a matter of
fact that prior to and after May 17, 1954, defendants
operated, maintained and staffed a completely dual
school structure. The school board made no attempt
whatever to dismantle the system until September 1961.
In the intervening ten years the defendants have at no
time taken any steps which have had the effect of sig-
nificantly altering the system’s racially biased student
assignment system.®

A review of racial statistics for schools dat-
ing from 1956 and of current data, led the
court to conclude that of the one race schools
identified as “white” or ‘“Negro” ten or more
yvears ago, nearly all of those schools continu-
ing in operation were still racially identifiable.
Changes in the racial makeup of schools have
generally resulted in resegregation.

The first desegregation plan, adopted in
1963, provided for integration at the rate of
one grade a year. It contained a transfer pro-
vision under which white students could avoid
attendance at black schools even if they lived
closer to a black school.

From 1967 to 1969, the system operated
under a variety of freedom of choice plans
termed “equally ineffective” by the court.?
From 1969 to the current order, the system
functioned under plans consisting of various
geographic attendance zones. As of October
1970, 46 percent of the systems’ black students
attended 15 all-black schools ; 69 percent of the
black students (although only 19 percent of
the total student population) were in schools
which were at least 50 percent black. The
school board’s figures also showed that 69 per-
cent of the white students attended all-white,
or 95 percent white schools. The court con-
cluded that desegregation plans implemented
prior to 1970 had failed to abolish the dual
system of student attendance. The reasons cited

8 Order p. 36.
9 Order p. 38.



were excessive reliance on free choice, liberal
transfer provisions which enabled white stu-
dents to avoid desegregation, and an absence
of serious attempts to eliminate black schools.

The school board was ordered to submit to
the court by June 15, 1971, an effective plan
for desegregation of all schools. The court
required that in preparing the plan the school
board begin with the proposition that a white
to black ratio of 86 percent to 14 percent was
appropriate for senior high schools, 80 percent
to 20 percent proper for junior high schools,
and 79 to 21 percent appropriate for elemen-
tary schools. These ratios reflect the ratios of
the white to black student populations for each
type of school. The court ordered that the plan
accomplish desegregation by pairing, grouping,
clustering, and the use of satellite (non-
contiguous) attendance zones. The court held
that if the school board failed to submit an
acceptable plan, the court would formulate its
own plan, relying upon the plaintiffs’ proposed
plan, or would appoint an expert at the school
board’s expense.

The Current Public School Desegregation Plan

The superintendent of schools and a member
of the school board told Commission staff
members that following the May 1971 order,
there was a consensus among board members
that they should implement the order as
best they could. Thus, they did not appeal this
order. Instead the board appointed a large de-
segregation planning committee, consisting of
about 150 representatives of diverse segments
of the Hillsborough County population, includ-
ing prominent business leaders, civic leaders,
and important black and white community
spokesmen. This committee was divided into
subecommitees which worked on various aspects
of the school desegregation plan. The plan was
developed within the prescribed time limit and
was accepted by the court.

The plan contains separate arrangements for
desegregation of the elementary, junior, and
senior high schools. There are 89 elementary
schools in Hillsborough County. The principal
method used to desegregate them is a “cluster-
ing” plan. Seventy-seven elementary schools
are integrated through 17 clustering arrange-
ments. In each of these, one formerly predomin-
antly black elementary school is clustered

with from two to five formerly predominantly
white elementary schools. The black elemen-
tary school has become a sixth grade center,
and all sixth graders from the black school
and each of the white schools attend this sixth
grade center. First to fifth graders from the
formerly black school are distributed among
the formerly white schools through the use of
satellite zones which cover the boundaries of
the black school. First through fifth graders
who reside in the boundaries of white schools
continue at the schools previously attended.
The other elementary schools are integrated
through a variety of zoning devices.”® In this
way, large scale busing does not begin for
white children until the sixth grade, but be-
gins for the black children in the first grade.

Under the plan there are 23 junior high
schools and three junior-senior high schools
which are integrated through clustering and
satellite zoning. There are eight cluster ar-
rangements in the plan. In these arrange-
ments, generally a formerly predominantly
black junior high school is clustered with from
one to three formerly predominantly white
junior high schools.!* One junior high, formerly
a black school, is a seventh grade center which
all seventh graders attend. Eighth and ninth
graders from that junior high school are dis-
tributed among the other two junior high
schools through satellite zones. Eighth and
ninth graders who reside within boundaries of
these schools continue in attendance there. No
junior high schools were closed under the plan.

At the time of the drafting of the plan there
were 14 senior high schools in the county,
including three junior-senior high schools.!?
Under the plan the two formerly black high
schools, Blake and Middleton, were made into

10 Two other elementary schools are integrated through re-
zoning. Another elementary school is integrated through the
use of a satellite zone. Four elementary schools had been

 integrated in the 1970-71 school year and did not have
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changes in their attendance boundaries. The plan called for
the closing of one black elementary school. The board justified
the closing of this school on the ground that it was not an
adequate modern elementary school.

1 Three formerly white junior high schools and all formerly
black junior highs are seventh grade centers. One junior high
school has remained a seventh through ninth grade school
with its racial distribution achieved through altered attendance
zZones.

12 Prior to the district court’s May 1971 order there were
3,400 black senior high school students in the county of whom
1,900 were attending predominantly white schools.



junior high schools.’®* The name of the formerly
white high school, Hillsborough High, was
changed to Hillsborough-Middleton. The other
Middleton students were assigned to other
formerly white schools. The attendance area
which formerly was served by Blake was
divided among a new high school not yet con-
structed and formerly white high schools.
Since the new high school is not yet finished,
its students attend the afternoon session at
another formerly white high school. Rezoning
and satellite zoning were also used to integrate
the rural high schools. The one vocational high
school has no precise boundaries but is inte-
grated.

Under the plan for elementary schools the
white to black student body ratio was to be
79 percent to 21 percent, for junior highs it
was to be 80 percent to 20 percent, and for high
schools 85 percent to 15 percent.:*

Before accepting the plan, the court held a
hearing and permitted community members to
voice their objections. Throughout this period
the school board, the superintendent of schools,
the Chamber of Commerce, responsible civic
groups, and the press all actively supported the
plan’s adoption.!s

Opposition to the Plan

An important feature of the Hillsborough
school desegregation plan is that every white
family in the county shares equally in busing
to formerly black schools. During the summer
there were some attempts by white anti-inte-
grationists to thwart the court’s order, but no
large organizations opposed adoption of the

13 By making the two formerly black high schools junior
high schools, with attendance for only 2-year periods, the
board hoped there would be a minimum of white flight to
private schools. (The court had permitted the school board
to take into consideration factors which might prevent
white flight.) However, the two formerly black high schools
had been scheduled for change to junior highs under a State
survey which had called for the closing of small senior high
schools in the country. Two other small predominantly white
schools are being phased out for this reason.

14 Actual attendance figures do not vary significantly from
these proportions.

15 However, the school superintendent had publicly stated in
speeches and to the press that the mixing of different economic
and social groups, as is found in a mixture of black and
white students, creates tensions and is an undesirable way
to run a school system. Nonetheless, the superintendent ex-
plained in a letter to the Commission dated April 28, 1971,
that he and the school board “have always followed the law
on desegregation and have never violated any court orders
regarding integration.”
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plan and none has caused disruption in the
schools.

Commission staff was informed that during
the summer, and continuing throughout the
school year, there had been some dissatisfac-
tion in the black community over the large
amount of busing for black children and the
changing of the two formerly black high
schools to junior high schools. Commission
staff was told that many members of the black
community felt strongly that the Blake and
Middleton facilities could have been expanded
to allow them to continue as high schools and
remain as important sources of pride and iden-
tification for the black community.¢

Adoption of the Plan

At the time the school board submitted its
plan to the court, the Bi-Racial Advisory Com-
mittee, appointed by the court in 1970, filed
objections to the plan.'” The committee main-
tained that the plan discriminates against the
black student population and their parents
because it requires most black students to be
bused out of their communities 10 of their 12
school years, while whites are bused out of
their areas for only 2 years. The committee
also objected to the number of grades taught
at previously black schools. The committee par-
ticularly criticized conversion of the two for-
merly black high schools to junior highs.

White Flight

It is believed that about 2,000 children have
been lost to private schools because of the cur-
rent integration plan. About 1,000 of those left
the sixth grade, about 500 the seventh, and the
other 500 were spread through the other
grades.’® One of the reasons there were not
greater losses to the private schools is that
many of these resisted expanding their school
enrollments for students seeking to avoid inte-
gration. The superintendent has noted that
now there seems to be a trend of private school

16 The two black high schools had won many State athletic
championships. In addition, these schools had been centers of
black social life. .

17 The Bi-Racial Advisory Committee consists of five members
selected by the NAACP Legal Defense and Education Fund
and five chosen by the school board. The committee was ap-
pointed to assist the board in implementing desegregation plans
and to advise the board on staffing and other matters con-
cerning school desegregation.

18 The sixth and seventh grade years are the years when
most white students are bused to formerly black schools.




students returning to the public schools. One
seventh grade center, for example, reported
that, in 1 month alone, 12 students who had
left the public school system for private
schools had returned. More children are ex-
pected back into the public schools in Septem-
ber 1972,

Attempts to Ease Adjustment of Students to
Integrated Schools

To ease adjustment to integrated schools,
the school board adopted the rule that all stu-
dents who held school offices, were cheerlead-
ers, or members of any organization or team
in their former schools would automatically
retain their positions in the school to which
they are assigned for 1971-72. This means that
the president of a class in a formerly black
school is co-president with the president of the
class at his new school.

To further aid adjustment, every junior and
senior high school was assigned a community
relations specialist and an assistant specialist.
Many of these are former teachers. Their sal-
aries are being paid through an Emergency
School Assistance Program (ESAP) grant.*®
If there is a white community relations special-
ist in the school, his assistant is black, or vice
versa. During the summer the community
relations specialists held seminars with teach-
ers, principals, and students to help them in
interpersonal relations with people of different
races. In the school year the specialists have
been involved in working out interpersonal
relations problems and providing a means for
students to talk with the administration. Every
high school and junior high school has a
student advisory committee of 12 black stu-
dents and 12 white students, picked by the
student government to work with the commun-
ity relations specialists. The specialists and
student biracial committees play important

19 The emergency funds for ESAP were appropriated under
authorization granted in six statutes: The Educational Profes-
sions Development Act, Part D (20 U.S.C. 1119-1119a) ; The
Cooperative Research Act (20 U.S.C. 331-332b): The Civil
Rights Act of 1964, Title IV (42 U.S.C. 2000c-2000¢-9) : The
Elementary and Secondary Education Act of 1965, section 807
(20 U.S.C. 887); The Elementary and Secondary Education
Amendments of 1967, section 402 (20 U.S.C. 1222) ; and the
Economic Opportunity Act of 1964, Title II (42 U.S.C. 2781-
2873).

The ESAP grant totals $2,225,000 and is being used pri-
marily for learning specialists, a human relations department
within the school administration, including the school special-
ists and aides, and supplies.
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roles in moderating any antagonisms between
blacks and whites.

Commission staff also was told that black
schools were improved to meet the needs of the
grades being taught there. This reduced com-
plaints among white students assigned to these
schools and their parents.

Student Integration Within Schools

The school board has not found it necessary
to abolish ability groupings in schools to main-
tain integrated classes. It has recommended,
however, that principals maintain classrooms
of less than 50 percent black. On the basis of
standardized tests and teacher recommenda-
tions high school students are assigned to re-
quired classes that are either basic, intermedi-
ate, or advanced. While black students tend to
be concentrated in the basic courses, many are
found in the intermediate and advanced.? In
the sixth and seventh grade centers and in
the junior high schools there is some group
teaching and other innovative teaching pro-
grams are used. These groups and programs
are well integrated.

It is too early for the school system to pro-
ject the effects of integration on academic per-
formance. Following the pattern of previous
years, standardized tests will be given to stu-
dents at regular intervals so that comparative
data will be available.

In the high schools and junior highs, al-
though blacks and whites seem to mingle soci-
ally in classes, they tend to group by race in
class seating, in the cafeteria, and in other
social gatherings.?* In contrast, elementary
school children interact freely in biracial
groups in all areas.

According to students of both races inter-
viewed by Commission staff, black students
are participating increasingly in extracurricular
activities in high schools and in junior highs,
particularly in sports. It is expected that black

20 ITn Hillsborough-Middleton High School it is planned for the
1972-73 school year to eliminate basic and intermediate ability
groups for the 10th grade, retaining only advanced groups. It
is believed that this will give the children in the basic groups
a greater stimulus to work by being in classes with better
students, and will also disperse children with discipline prob-
lems who seem to be concentrated in the basic classes.

21 In addition, several black students have explained that
black students who are going to formeriy white schools often
sense that they are in alien territory and need extra encourage-
ment to feel welcome. These black students believe that there
has not been enough such encouragement.



students will be even more actively involved in
extracurricular activities in future years.
Whenever a child is on a team or in an extra-
curricular activity, a school board rule requires
that a bus be provided at the school to trans-
port him home after regular school closing
hours.

Pupils have explained that the students who
play sports with students of another race or
who work with them in other extracurricular
activities are the people most likely to develop
interracial friendships.??

In the Hillsborough-Middleton High School,
at the opening of the school year, many black
students from Middleton High School stayed
together and were not a part of Hillsborough
school life. Many continued to wear the Middle-
ton shirts and cheer the Middleton cheers. It
appears, however, that they are gradually
identifying more with Hillsborough. For ex-
ample, at athletic events they now cheer for
the Hillsborough team. Nevertheless, many of
the black students express regret that they are
losing their identification with Middleton.

Transportation

Last year the school system transported
about 32,000 students on 186 school buses. The
1970-71 operating budget for student trans-
portation was approximately $826,000. In that
year, each morning school buses traveled
approximately 6,403 miles.

Before the current school plan was officially
adopted, realizing that the extensive school
integration would require many more school
buses, the superintendent prepared to purchase
an additional 125 buses. Thus, when the school
plan was finally adopted there was no delay in
getting purchase contracts executed and having
the buses ready in September 1971. The new
buses are being financed through a $1 million
bank loan undertaken by the school board.

22 Several students stated that it was unusual for black stu-
dents to visit whites at their homes and vice versa. Some
students said they were reluctant to invite black students to
their homes because they thought their parents would object.
Others said the distances between their homes prevented home
visiting between blacks and whites. However, some white stu-
dents, who had developed interracial friendships through extra-
curricular activities, did invite their black friends to their
homes. Some students reported interracial visiting and tele-
phoning were increasing. Nonetheless, black students explained
that there was a degree of peer group pressure against friend-
<hips with whites. Similar pressure against friendships with
blacks was noted by white students.
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Under the plan about 52,000 students are
being bused to and from schools, an increase of
some 20,000 students.z® Cross busing of stu-
dents each morning requires travel of about
6,232 miles one way, out of a total one way
morning mileage of some 15,609 miles. The
system’s operating budget for this year’s
transportation is about $1,974,000.2¢* Express
buses which take students from a central
location, such as a school, to another school
across the county usually ride about 30 min-
utes from departure to arrival. Often the
white sixth and seventh grade children who
are picked up at central stops must ride buses
to these areas. Thus, total rides could be 45
minutes to 1% hours one way. Most black
students ride express buses out of the city to
schools in the county. Since they live in close
proximity to each other, the black students
do not ride as long as most whites to get to
their express stops. For the economics effected
by using the same buses for several trips, de-
parture and return times are staggered.

Some departure buses for elementary school
children leave as early as 7 a.m., but most leave
between 8 and 9 a.m. Most high school stu-
dents’ buses leave at 7 a.m., with junior high
students and elementary students following on
later routes. The return buses carry elemen-
tary students, then junior high, and then high
school students. Because of frequent bus de-
lays, some high school students do not return
home until after 5 p.m.%

Teachers believe that the bus rides do not
produce ill effects on childrens’ learning abili-
ties. The bus ride is, on the other hand, an
opportunity for students to misbehave and fre-
quent fights take place. Since most buses
serve segregated housing areas, passengers are
usually students of only one race. Thus, fights
generally either involve black students on their
buses or white students on theirs. One teacher

28 There are about equal numbers of black and white students
being bused.

2t The operating expense budget for the entire school system
in 1970-71 was about $63 300.000. For this year it is about
%71,567,000. One-half of the funds spent on transportation for
students traveling over 2 miles are reimbursed by the State.
The sources of this year’s operating budget are about $967,000
from Federal Impaet Funds, $49,877,000 from State aid, and
$23,900,000 from county sources (mostly revenue from real
estate taxes).

2 One high school operates a double session. The bus for the
morning session departs at 6 a.m. The return bus for the after-
noon session leaves about 6:30 p.m.




felt that the bus ride seems to excite the
children, so that at first they are slightly
harder to discipline when they reach school.
Although both black and white students at all
school levels have been suspended for discipline
problems arising on buses, more black than
white students have been suspended.?®

Many white and black parents interviewed
complained of the inconvenience of the early
departures of their children, the staggered
school schedules, and the long school days.
Several parents said they worried that their
children might miss the return bus and be
stranded in strange neighborhoods. Although
both black and white parents expressed con-
cern about the safety of the ride, there have
been no serious accidents.

The students interviewed complained of dis-
comforts in riding the buses, and some said
they would prefer to walk to school. Others,
particularly the younger children, said they
enjoyed the rides.

Disciplining Students

A problem mentioned by several black and
white teachers is the difficulty many white
teachers have in disciplining black students.
Black teachers have explained that white
teachers are often unused to handling black
students, are afraid of them and, therefore, do
not discipline them in classes. This leads to
lack of respect for these teachers among the
black students and causes them to be referred
to the principal for discipline.

Several teachers interviewed expressed a
desire for more uniform application of rules for
student punishment. Many black teachers have
said that white students are not punished as
severely as blacks. Similarly, white teachers
believe black students are treated more leni-
ently than whites.

School Disruptions, Violence, and Crime

Before school opening there were threats
from militant black groups of disruption at the
two formerly black high schools that had be-
come junior high schools and at various other
high schools. Several parents, mostly white,
did not send their children to school the first
week of the semester for this reason. Their
fear was evidenced by the fact that in the early

26 The bus driver is the only supervisor on the buses.
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days of the semester, many white parents
drove their children to and from school. The
disruptions failed to materialize, however, and
after the early weeks parents became more
confident and white students began to ride
buses in substantial numbers.

About three weeks after the start of school
there was a rather serious incident in one of
the formerly white high schools. This disrup-
tion was caused by two white students who had
painted in a very prominent area of the school
yard “Niggers Go Home”. When the black stu-
dents saw the message, about 50 rampaged
through the school yard and halls fighting with
white students and smashing windows. Ap-
proximately, nine white students, mostly girls,
were sent to the school infirmary for first aid,
and a few were treated at a hospital. The two
white students who caused the disturbance
were suspended from school. One was crimin-
ally prosecuted and has not returned to school.
The other has transferred to a private school.
Nine black students were suspended from
school for periods of not more than 10 days.
Two blacks were prosecuted. Although the en-
tire disturbance lasted only about 20 minutes,
most students, black and white, returned to
their homes for the day.

In another formerly white high school ten-
sions arose over evening incidents in which
some whites, not students, had attempted to
drive some black students off the school
grounds after a football game. The following
school day there were several fist fights be-
tween black and white students. Although a
local newspaper reported these disruptions as
a riot, the school principal stated that the
fights had not been widespread, there were
no injuries or damaged property, no one was
arrested and, contrary to the newspaper ac-
counts, police were not called.

Teachers and principals interviewed did not
report a substantial increase in petty crime.
A junior high school principal, who had for-
merly headed an all-black junior high school,
thought there was far less crime in the inte-
grated school than in the black one. In the
black junior high school there had been a con-
centration of students from low socioeconomic
levels who seemed prone to commit crimes
against each other. In his opinion, the wide mix
of socioeconomic levels in integrated schools




has reduced the likelihood of crime. It had
been feared by some white parents that black
students would commit crimes against whites.
But several principals and teachers felt race
was not an issue in the school crimes. They
expressed the view that if students are inclined
and tempted, they will steal without considera-
tion of the victim’s race. In the early days of
the school year, there were complaints of shake-
downs and extortions (blacks against whites)
at junior high schools, but they have largely
stopped, suggesting that these crimes were a
transitional problem.

Teachers’ Attitudes Toward the Plan

The school board was also under court order
to fully desegregate its faculty by September
1971. Much of this desegregation had occurred
during the 1970-71 school term. The desegrega-
tion faculty ratio required for 1971-72 is about
80 percent white and 20 percent black, per
school. The board ordered that for the 1971
school year all teachers were to be transferred
to the schools to which their students, or the
majority of them, had been assigned. The
teachers were to teach the same grade level
and subjects as in the previous year. These re-
quirements minimized problems of teachers’
reassignments.

Principals were allowed to select heads of
various departments in their schools. Several
teachers who had been department heads of
black high schools were not made heads of de-
partments at their new schools. Although they
retained their former salaries, their demotions
have created bad feelings among black
teachers.?’

Students’ and parents’ relations with teach-
ers, both black and white, have been explained

27 In addition, black principals and teachers have expressed
the fear that they are being eased out of the system, primarily
by being appointed to new administrative jobs. Moreover,
teachers are now being selected for administrative jobs, such
as deans and principals, on the basis of subjective qualifications
relating to their likelihood to succeed. Many black teachers
believe that this opportunity for subjective evaluation will pro-
mote discrimination. While there is only one black high school
principal, whereas formerly there were two, there are more
black junior high and elementary school principals than before
as well as more black deans and assistant principals. Deans
and assistant principals are in the pool from which prineipals
are appointed. Thus, blacks may have a better opportunity for
important administrative positions.
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to be more a function of personalities than of
race relations. Some black teachers, however,
complain about problems in dealing with the
few white parents who act as if the black
teachers are not gqualified to teach.

Several white teachers, as well as experienc-
ing discomfort in disciplining black students,
have expressed resentment at being transfer-
red to schools which are often far from their
homes and sometimes in neighborhoods in
which they feel ill at ease. Various white teach-
ers have also complained about having to teach
students of widely differing abilities in the
same classes. Several white and black parents
suggested these dissatisfactions are sometimes
reflected in harsh treatment of students of both
races.

Attitudes of Black and White Parents

While not stating that they favor integrated
schools, many white parents are resigned to
integration, as required by law, and are not
attempting to thwart it. Some spoke of benefits
for black and white children attending inte-
grated schools. These parents feel it is impor-
tant for children of diverse backgrounds to
learn to get along with one another.

Black parents are strongly in favor of in-
tegrated schools and support the plan, although
they often express dissatisfaction about the
amount of busing required of their children
and the closing of their high schools.

Evidence of white parents’ acquiescence to
integration is seen in continued widespread
involvement in PTAs, even in schools in black
areas. Since the schools are 80 percent white,
white parents dominate the PTAs. Black par-
ents are, for the most part, less active in
PTAs, particularly at schools in white neigh-
borhoods. Some black parents have said they
don’t feel welcome in the formerly white school
organizations. In actual numbers, there were
more black and white members of PTAs when
children attended neighborhood schools. In one
formerly black junior high, however, black
parents are more involved in school activities
then previously, apparently because of their
desire to make sure their children are treated
fairly.




PUBLIC SCHOOL DESEGREGATION IN PONTIAC, MICHIGAN

Demography

Pontiac is a manufacturing city, located ap-
proximately 20 miles north of Detroit, with a
total population of 85,279 of which blacks num-

"ber 22,760. A substantial number of residents
‘work in three General Motors plants located in
ithe city. School enrollment is 23,000, of which
7,942 are blacks. In the past 10 years, the
black population has increased 60 percent while
the white has declined by almost 10 percent.
The percentage of blacks among Pontiac’s
school population has climbed from 35.8 per-
cent in 1969-70 to 36.8 percent in 1970-71 to
37.31 percent in 1971-72. In addition, Pontiac’s
student population is 5 percent Spanish sur-
named (primarily Mexican American).

The Pontiac School System includes 27 ele-
mentary schools, six junior highs, and two high
schools. One school, the $6 million “Human
Resources Center”, was designed along the
“educational park concept” and has 1,800 stu-
dents. The school district covers an area of
39 square miles. While the district’s area is
approximately twice the size of the city itself,
90 percent of the population lives in Pontiac.

A History of Racial Conditions in Pontiac

Pontiac is a city with a history of racial
problems. In a 1968 report entitled, “A Public
Inquiry Into the Status of Race Relations in
the City of Pontiac, Michigan”, the Michigan
Civil Rights Commission stated:

Pontiac is a city divided by racial and ethnic preju-
dices and fears. Negro and Spanish American citizens
are excluded from full participation in employment,
housing, education, and social services. They are often
denied equal protection under the laws and equal access
to jobs and law enforcement agencies. The physical
isolation which has resulted between white and non-
white citizens has led to a communications gap of stag-
gering proportions. Civil and governmental leaders
have little concern for, or understanding of minority
group problems. Negroes and Spanish Americans grow
more and more distrustful of a community they feel is
trying to contain them.
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These problems have been reflected in Pontiac
schools, as in most other aspects of community
life. Racial incidents have closed various Pon-
tiac schools periodically over the last 5 years.
In its 1968 report, the Michigan Civil Rights
Commission stated “residential areas of the
City of Pontiac are clearly segregated, with
non-whites confined to a slowly expanding ghet-
to in the southern part of the city. Although
Pontiac adopted a ‘Fair Housing Ordinance’
last year, conditions remain as much as they
have been for the past two or three decades.”
These conditions remain today, with more than
two-thirds of Pontiac’s black population living
within three of the city’s 16 census tracts.

The State civil rights commission found
similarly segregated patterns in the schools:
“So far, according to witnesses, the School
Board has taken virtually no action toward
desegregation. In fact, some school boundary
lines indicate a conscious attempt to maintain
racial separation.” Such separation remained
through the 1970-71 school year, when 1,236
of Pontiac’s 1,738 black junior high school
students attended two of the city’s six junior
high schools. These schools, Eastern and Jeffer-
son, had black enrollments of 78.4 and 98.2
percent respectively. In elementary schools
during the 1970-71 school year, 2,480 of the
system’s 4,641 black elementary school stu-
dents attended six schools that were 93.8 to
99.5 percent black. For preceding years, pat-
terns of racial segregation were even more
marked.

While Pontiac’s two high schools failed to
maintain a racial balance corresponding to the
overall high school student population, they
were less segregated than the junior high and
elementary schools. In 1965, the school board
had changed the high school boundaries to in-
crease the black percentage at Northern High
School to approximately 15 percent. For the
1969-70 school year, Northern High School,



with a student population of 2,187, was 14.7
percent black, while Central High School, with
a student population of 2,143, was 46.6 percent
black. Voluntary action to improve this picture
was again taken prior to the beginning of the
1970-71 school year by changing the boundary
lines for the two high schools. Those already
enrolled were not affected by this change since
it only applied to incoming high school stu-
dents. Thus, the present sophomore and junior
classes reflect boundary change, while the
senior class does not.

Prior to the desegregation order, the Pontiac
School System had emphasized the concept of
neighborhood schools. A 1964 resolution by the
Pontiac Board of Education, for example,
stated: “The neighborhood school concept is
believed to represent sound educational prac-
tice. Pupils will be guaranteed the right to
attend the school which serves their attend-
ance area as established by action of the Board
of Education.” For the 1970-71 school year,
approximately 3,500 students were transported
to school. While consistently advocating the
neighborhood school concept, the Pontiac
School Board since 1948 has adopted resolu-
tions recognizing the need for integration in
faculties and student bodies.

Faculties also show a history of racial
segregation. A 1968 report by the Pontiac
School District’s Citizen’s Study Committee on
Equality of Education Opportunity, a group
created by the board of education to examine
policies, programs, procedures, and practices of
education in the district, found: *. . . teaching
staffs of the individual schools, with minor
exceptions, and the school district in general,
is by and large segregated; and, with minor
exceptions, racial imbalance of faculties is
worsening . . . . The committee finds that in
those schools that are predominantly white or
predominantly black by student attendance,
the school district followed consciously or un-
consciously, a ‘matehing’, process ; white teach-
ers are assigned to predominantly ‘white
schools’, black teachers to predominantly
‘black schools’. Thus, in the 1967-68 school
year, half of the district’s 218 black teachers
were assigned to six of the district’s 86 schools.
These schools were located in black neighbor-
hoods, and had virtually all black student
bodies.”
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The Pontiac School Board consists of seven
members, each having a 4-year term. There
are two black members, one of whom does not
plan to run for re-election when his term ex-
pires this June. The term of the other black
member runs to June 1973, but he also does
not plan to run again. In the last election, two
candidates running on an antibusing platform
were elected. In votes on desegregation issues,
the board has generally divided along racial
lines. For example, prior to a court decision
in the Pontiac case, attorneys for the plaintifts
submitted a desegregation plan to the board
as a basis for negotiation. The board rejected
the plan, and voted 5-2 not to propose a counter
plan. The board’s attitude, after taking the
Pontiac desegregation case all the way to the
Supreme Court and losing, was to accept the
Court’s order without taking one side or the
other. Thus, instructions were issued to all
school principals not to take sides on the de-
segregation issue.

Chronology of the Pontiac School Case

Litigation revolving around segregation in
the Pontiac School System dates back to a
1958 action concerning site selection for the
Bethune Elementary School, which was all-
black. In that case the court failed to find evi-
dence of discriminatory site selection.?®

On February 17, 1970, as a result of a suit
filed by the NAACP cooperating attorneys in
Pontiac, U.S. District Judge Damon J. Keith
ordered immediate integration of Pontiac
schools and the submission of a complete de-
segregation plan.?

On February 23, the school board voted 4-3
to appeal the order to integrate the school
system by September 1970. In March 1970, the
Pontiac School Board submitted two plans to
Judge Keith. One called for open enrollment in
the elementary schools and boundary line
changes on the secondary level. The second
plan called for reorganization of schools by
grade, instituting schools containing a kinder-
garten and three other grades, and reorganiz-
ing junior high schools to contain one grade
each. On April 2, the judge accepted the board’s
second plan. On April 12, the school board ap-

28 Henry v. Godsell, 1656 F. Supp. 87 (E.D. Mich. 1958).
2 Davis v. School District of the City of Pontiac, Inc., 309
F. Supp. 734 (E.D, Mich. 1970).




plied to the U.S. District Court for a stay of
execution of Judge Keith’s order, which was
denied on April 30. The board then announced
that it would appeal to the Sixth Circuit Court
of Appeals in Cincinnati. On May 28, approxi-
mately 3 weeks after the Supreme Court’s de-
cision in the Charlotte-Mecklenburg case, the
Appeals Court upheld Keith’s order. On July
12, the Pontiac School Board submitted a re-
vised integration plan to Judge Keith, and on
August 25 formally filed an appeal with the
U.S. Supreme Court. The National Action
Group (NAG), an antibusing group headed by
Mrs. Irene McCabe, filed suit in U.S. District
Court on August 30, 1970, seeking to halt im-
plementation of the busing program.

On September 2, Judge Keith refused an
injunction against implementation of the bus-
ing order and NAG attorneys filed an appeal
with the Sixth Circuit Court of Appeals. On
October 26, the U.S. Supreme Court denied
certiorari to hear the appeal of the Pontiac
Board of Education.

Summary of Pontiac Litigation

The case responsible for the Pontiac desegre-
gation order was Dawis v. School District of the
City of Pontiac, Inc., 309 F. Supp. 734 (E.D.
Mich. 1970). The plaintiffs, black children re-
siding in Pontiac, alleged that the school dis-
trict had discriminated in hiring and assign-
ment policies of teachers and administrators
and had discriminated against blacks in deny-
ing them the right to be educated in the
Pontiac School System under the same terms
as white students by drawing school attendance
lines for elementary schools for the purpose
and/or effect of maintaining separate schools
for Negro children. Plaintiffs further contended
that the elementary, secondary, and high
schools in the city of Pontiac operated under
a system of de facto segregation resulting
from defendant’s policy of shifting boundary
lines and locating new schools in such a man-
ner as to minimize the prospect of achieving
maximum integrated schools. While admitting
the existence of racial imbalance, defendants
contended that historically the policy of the
board of education was that all pupils in the
district should attend their neighborhood
school without regard to race or color, and that

18

housing patterns were responsible for the im-
balance.

In his opinion, Judge Keith noted that it was
undisputed that Negro children were being
deprived of quality education in the Pontiac
School System. He found that the Pontiac
Board of Education had never considered
achievement of racial balance as a factor in
setting school boundaries, and that the con-
struction of nine new schools between 1955
and 1963 served only to reinforce segregation
patterns. The court found that the Pontiac
Board of Education had intentionally located
new schools and arranged boundaries in order
to perpetuate segregation patterns. The court
went on to state that:

-Where the Board of Education has contributed and
played a major role in the development and growth of a
segregated situation, the Board is guilty of de jure
segregation. The fact that such came slowly and sur-
reptitiously rather than by legislative pronouncement
makes the situation no less evil. 309 F. Supp. 734, 742.

The court concluded that the Pontiac School
Board could not use the neighborhood school
concept as a disguise for the furtherance or
perpetuation of racial discrimination when the
school board had participated in the segregated
policies. It held that school officials who had
located new schools in such a way as to inten-
sify racial imbalance created a situation of
de jure segregation, and that officials had a
duty to eradicate the results of their discrimi-
natory acts. The Pontiac School District was
ordered to submit a comprehensive plan for
the complete integration of the entire school
system, to be accomplished by revising boun-
dary lines and by busing to achieve maximum
racial integration. The system also was ordered
to integrate its faculties and administrators,
and to accomplish these results prior to the
beginning of the September 1970 school year.

On appeal, the United States Court of Ap-
peals for the Sixth Circuit, held at 443 F. 24,
573, 575 (6th Cir. 1971):

After a thorough review of the record on appeal and
upon consideration, we have concluded that the District
Court’s findings of purposeful segregation by the school
district are supported by substantial evidence and are
not clearly erroneous.

. Although as the District Court stated, each
decision considered alone might not compel the con-
clusion that the board of education intended to foster
segregation, taken together they support the conclusion
that a purposeful pattern of racial discrimination has



existed in the Pontiac school system for at least 15
years.

The Court of Appeals affirmed the district
court’s judgment and order and remanded the
case to the district court for continuing super-
visory jurisdiction.

The Pontiac Plan

As mentioned previously, the plan now in
effect in Pontiac does not include high schools,
which were integrated by a change in the
boundary line between the two high schools
prior to the 1970-71 school year. The Pontiac
plan also excludes kindergarten students, who
attend their neighborhood schools.

All students from first grade through ninth
grade are covered. The plan requires every
school serving these students to have a black
student population of between 20 and 40 per-
cent. Schools approaching a 40 percent black
enrollment are not necessarily those in black
neighborhoods, and those with a 20 percent
black population are not necessarily in white
neighborhoods. Students attend their neigh-
borhood schools for kindergarten and grades
four, five, and six. For the three elementary
school years in which a student is not attending
his neighborhood school he is transported to
another school.

Elementary schools are clustered in groups of
three or four with some schools enrolling
primary grade children and other schools en-
rolling upper elementary grade children. Junior
highs are organized so that each enrolls only
one grade and draws students from half of the
Pontiac School District. Thus, within the Pon-
tiac district there are two seventh grade, two
eighth grade, and two ninth grade schools. One
school of each pair serves each half of the city
and generally feeds into a senior high school
serving that half of the city. The plan assures
that students who are together in the first
grade will probably remain together through
the 12th grade. Under the plan, most students
will be required to attend six different schools
from kindergarten through 12th grade. For
example, a student may attend one school for
kindergarten through third grade, another
from fourth through sixth grades, separate
schools for seventh, eighth, and ninth grades,
and a sixth school for high school. For other
students, the plan entails some variation on
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this arrangement. The plan requires establish-
ment of a cross-city busing program involving
approximately 9,600 students. Students are re-
quired to go to their neighborhood school
where they are picked up by bus and trans-
ported to their assigned school in the morning
and returned in the evening. Elementary
schools on one half of the city run from 8:30
a.m. to 2:30 p.m., while those on the other half
run from 9:30 a.m. to 8:30 p.m. Junior high
schools follow a similar schedule. Central and
Northern High Schools run respectively from
8 am. to 1:05 p.m. and from 8 a.m. to 3:15
p.m. Central has eliminated its lunch hour and
study halls due to the shortened schedule.

Transportation

Of the 9,619 Pontiac students bused to
school, some 30 to 35 percent are black. Prior
to desegregation, approximately 3,500 students
were transported by bus. In order to accom-
modate the extra students transported, the
city of Pontiac was required to increase its
bus fleet from 50 to 106 buses, of which 91 are
in regular use. The average trip mileage per
student for the 1971-72 school year is 4 miles
in the morning and 4 in the afternoon, taking
approximately 20 minutes each way. During
the 1970-71 school year the average mileage
was approximately 6 miles in each direction.
During the 1970-71 school year the Pontiac
bus fleet was involved in a total of 27 acci-
dents while from July 1, 1971 through Decem-
ber 31, 1971, the fleet was involved in 25 acci-
dents. According to school officials an increase
in disciplinary problems with students riding
buses developed at the beginning of the school
year and monitors were utilized. These prob-
lems have declined steadily, however, and as
of late November last year the situation was
comparable to previous years. School officials
believe monitors are no longer necessary.

Cost of Integration Plan

The school district has estimated that the
cost of the integration plan will total $540,000
for the 1971-72 school year. Of this $370,000
is attributable to busing, and $125,000 for re-
modeling facilities. The total budget of the
Pontiac district is $21.7 million. In order to
meet these added costs, about 200 teachers
were laid off in April 1971. Because teachers



with the least seniority were affected first, a
disproportionate number of blacks, who had
been hired more recently, were laid off—70
percent of the total, according to school offi-
cials. When these teachers were offered an
opportunity to return to their jobs in August
1971, many had found other work and less
than half came back. Those who returned
worked without contracts until October 1971.
Although there are now 115 fewer teachers in
the Pontiac School System than last year, a
decline in school enrollment has kept the stu-
dent-teacher ratio at approximately the same
level. The district has been forced to cut back
on some services, such as psychological coun-
seling. An Elementary School Assistance Pro-
gram (ESAP) grant of $278,000 is being used,
in part, to pay personnel involved in the busing
program,

Reactions in Pontiac

Recently Pontiac has gained nationwide no-
toriety as a bastion of resistance to school
desegregation. In September 1971, at the be-
ginning of the school year, a number of inci-
dents took place involving the resistance by
such organizations as the National Action
Group (NAG) and the Ku Klux Klan.

In late August, 10 Pontiac school buses were
destroyed by bombs; five Ku Klux Klan mem-
bers have been indicted. On school opening
day in 1971, nine NAG followers were arrested
for chaining themselves to the school bus depot
gate in protest of the court ordered plan.
Other NAG followers picketed schools, pri-
marily those in white neighborhoods, holding
signs which said “Nigger, go home” and shout-
ing insults at black children. Some NAG fol-
lowers blocked school doors, attempting to pre-
vent children from entering. At one elementary
school, the principal had to escort black stu-
dents through a line of jeering pickets. Others
boycotted schools and urged their friends and
neighbors to do the same. Some white students
reported visiting their friends who were being
kept out of school to assure them that the
schools were safe and that bad publicity about
school conditions was undeserved. Mrs. Irene
McCabe, chairman and organizer of NAG,
claims that those causing violence, shouting
racial epithets, and blocking school doors do
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not represent the views of NAG. NAG claims
to be opposed to busing and abandonment of
neighborhood schools, not to be against inte-
gration. While there are virtually no black
NAG members, a NAG spokesman stated that
the majority of blacks support NAG’s opposi-
tion to busing.

According to educators, the incidents at
school opening spread much tension, adding to
problems which normally exist on opening day
and in newly desegregated schools. Students
going to an unfamiliar school where they knew
no one and were not known and could not be
identified by faculty, traveling to a strange
part of town, and often attending school for
the first time with another race, were already
somewhat agitated. Burning school buses and
the sight of mothers chaining themselves to the
bus depot gate or blocking buses with baby
carriages contributed to the agitation. When
students had to fight through a picket line and
endure verbal abuse the situation was aggra-
vated, according to school officials. As a result,
there were a number of incidents during the
first two weeks of the 1971-72 school year, in-
volving such extremes as fighting and extor-
tion. A school official estimated that 90 percent
of the extortion attempts were black against
white. NAG claims that school related crimes
rose some 850 percent from the previous year.
Particularly, the city’s two ninth grade schools
and two high schools experienced many racial
conflicts. It is difficult to assess the degree to
which such conflicts were prompted by turmoil
outside the schools, but even students in
schools where no picketing occurred expressed
anger and resentment over the actions of the
pickets. The greatest number of problems oc-
curred in the schools which were being
picketed, and the incidents ceased at about the
same time that the pickets left. A school offi-
cial commented that the level of tension at
the schools was almost intolerable. Police sta-
stistics show that nine-tenths of the school
related crime cited by NAG occurred during
the first month of classes, the time of greatest
turmoil.

A police counselor, who was interviewed,
stated that, unlike previous years, every inci-
dent was written up by the police. For example,
one official stated that white parents started



reporting to the police when their children were
bumped on the lunch line. These incidents prob-
ably would have been overlooked previously.
Further, statistics cited by NAG refer only to
reported events which were verified, not to
convictions or even prosecutions. School offi-
cials also questioned the attitudes of the
Pontiac Police Department which has 10 blacks
out of approximately 170 members on its force,
and which attempted to give a $300 donation
to NAG in support of its cause. Now school
incidents are down sharply and administrators
and principals agree that they are no worse
than in previous years. Some principals com-
mented that things are going even better.

Bus burning, picketing, and school boycott-
ing gained Pontiac much publicity. Coupled
with this was a Labor Day rally of some 6,000
persons held by NAG, and a NAG sponsored
picket line which temporarily halted produc-
tion at the nearby Fisher Body Plant in mid-
September. This succeeded in slowing down
other factories, which depended on the struck
plant for parts. NAG cites this incident as a
display of strength. A factory worker disagreed,
claiming that workers in the struck factory
were already discontent and would have walked
out for almost any reason. He stated that there
was a great deal of anger in other factories
due to the slowdown.

NAG now claims to have 71 chapters with
20,000 supporters in Michigan, and 10 chapters
in other States. Partly as a result of NAG boy-
cotts of the schools, enrollment at the begin-
ning of the 1971-72 year was 2,500 below the
number projected. It was feared that the boy-
cott would lead to decreased Federal and State
aid to the schools since, under Michigan law,
aid is granted on a per pupil basis calculated
according to school enrollment on the fourth
Friday of the school year. So far, NAG spon-
sored boycotts have been successful in reducing
school enrollment as much as 22 percent below
normal for a day or two at a time, but such
campaigns have generally lasted only one to
two days and have failed to last over a long
period of time. NAG’s success may occasionally
have been bolstered by tactics such as picket-
ing houses of white parents who sent their
children to school during a boycott.

As noted, the enrollment of the Pontiac
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School System has decreased by some 2,500
students, almost all of whom are white. A small
number of students are still being kept home
from school as part of the NAG boycott. Other
factors in the decrease of school enrollment
have been transfers to parochial and private
schools and removal from the district itself. It
is difficult to assess the degree to which each
of these factors account for the overall de-
crease in enrollment. At the beginning of the
school year, a group of unaccredited ‘“freedom
schools” was opened to accommodate those
students whose parents objected to the busing
plan. The freedom schools failed to achieve
accreditation, and are now decreasing drasti-
cally in enrollment and experiencing financial
difficulty. NAG claims that it never supported
the freedom schools, recognizing that they
would not be viable. Although originally more
than 2,000 students signed up for the freedom
schools, no more than 300 ever attended classes
at one time according to the project coordi-
nator, and enrollment now is approximately 175
and decreasing. Pontiac school officials believe
that approximately 100 students are being
withheld from school. Officials are now in the
process of submitting the names of the parents
of these children to juvenile court authorities
and the children are beginning to return to
classes.

While white flight has been a factor in the
decrease of school enrollment in Pontiac, it is
difficult to measure its effect. The Pontiac
School District is surrounded by primarily
white middle class communities such as Water-
ford and Clarkston, which maintain their own
systems. They are within the income range of
Pontiac residents and would cause slight in-
convenience in terms of commuting for Pon-
tiac workers. According to school officials
there has been no great exodus of whites or
rash of for-sale signs, but a number of white
families have been moving out of the city. The
fact that the percentage of the black population
in Pontiac has been steadily increasing in past
years indicates that this white movement is
not prompted only by the desegregation plan.
Officials noted that most families who desired
to move did so prior to the opening of school
and since October 1971 there has been a slight




exodus from the Pontiac district. They believe
the district has stabilized.

Reactions of Students

While NAG points to alleged crime increases
and white flight as the consequences of the
school desegregation plan, others believe that
desegregation has gone smoothly since the
initial problems in September. The majority of
principals and students who were interviewed
expressed this point of view. When asked about
NAG’s claim to represent the vast majority
of people in Pontiac, one administrator com-
mented:

The fact that 21,000 students are now attending
integrated schools in Pontiac demonstrates that their
families are willing to go along peacefully with the
court order.

Most of those supporting school integration
were enthusastic about the Pontiac plan. Both
blacks and whites felt it placed no unfair
burden on either group. The only problem men-
tioned was that children would be required to
attend six schools, rather than three, during
their school careers. One official stated, how-
ever, that there is “nothing sacred about at-
tending three schools.” He added that, since
most students would stay together as they
moved from school to school, only the building
would be different. Students would normally
have new teachers every year anyway.

Administrators and students believed that
the majority of students were somewhat in-
different to the integration plan. They stated
that students were more concerned about their
personal activities, and that going to an inte-
grated school was not such a major event for
students despite the concern of parents. This
“indifference” may also reflect the increasing
stabilization in the schools, according to an
official. After 414 months of school, students
were getting to know their classmates and
dispelling some of their fears and misconeep-
tions based on race. A number of students, who
reported being literally terrified at school
opening and wanting to stay at home rather
than attend a new integrated school, said that
they had become happy with their schools
after the first few weeks and realized that their
fears were unfounded. They cited misleading
publicity and a few isolated incidents as the
cause of their misconceptions. Students also
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mentioned misconceptions which they had
gotten from their parents as the cause of
being frightened about attending school
against the wishes of parents who would have
preferred to enroll them in a private school.
One student, whose mother had been arrested
for chaining herself to the bus depot gate,
expressed continuing fear at attending an in-
tegrated school as a result of encounters with
black students who called her various names
and upon a purse snatching incident.

The greatest number of problems occurred
in the two ninth grade schools, Lincoln and
Kennedy. Several reasons were given for this:

1. The fact that ninth graders, at 14 or
15 years old, are at a difficult age any-
way ;
The pressures of dating, which often
begin around the ninth grade, cause
tension and competition among stu-
dents and anxiety among their parents.
When dating becomes a primary topic
of conversation, black and white stu-
dents tend to drift apart as they date
within their own circles ;
Ninth graders have suddenly lost the
seniority which they maintained in the
eighth grade and are no longer looked
up to; and
NAG pickets appeared in the greatest
concentrations at the two ninth grade
schools, and disturbances at these
schools reportedly coincided with the
presence of the NAG people.

At some schools, extracurricular activities
are reported to have tapered off. The fact that
black and white students live in different
neighborhoods has made it difficult for students
to associate after school, although buses are
provided for students who wish to participate
in extracurricular activities. In many schools,
sports teams tend to be either all-white or all-
black and spectators are drawn primarily from
the communities surrounding the school. Some
schools provide transportation for students
from other neighborhoods who wish to attend
sports activities, but so far the response to this
has not been great. An administrator felt that
getting students to work together for a com-
mon goal, whether winning a football game or
presenting a play, was one of the most effec-
tive methods of overcoming racial barriers.




At one seventh grade school, students who
became increasingly upset by the NAG’s pub-
licity, decided to form a group of their own to
express support for integration. Their organi-
zation, known as ‘“The Group’’, consists of 30
original members, evenly divided between
blacks and whites, who travel to other schools
to put on skits and appear before the media.
After viewing the skits 1,000 to 1,500 stu-
dents have signed up as members. “The Group”
meets once a week and writes its own material.
Its skits attempt to show conditions in a school
with racial problems contrasted with a school
where students are in harmony. The members
have appeared in schools of seventh grade and
below. In addition, they have appeared on NBC
News and have been interviewed by the na-
tional press and local media. Parents of these
children have also joined together and meet
approximately once a month in different
homes to hold open discussions of school prob-
lems. Their school, Jefferson Junior High, a
formerly all-black school, has been calm
throughout the busing turmoil and has re-
portedly experienced fewer problems than in
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past years.

Some 300 to 400 parents, evenly divided
among blacks and whites, come to PTA meet-
ings and school conferences, according to a
school official. An administrator attributed the
success at Jefferson to the leadership exer-
cised there in helping to make integration
work. He criticized the school board for its
lack of leadership.

The Pontiac PTA, which has approximately
7,000 members, supported the plan and has
adopted the slogan “Let’s make it work.” The
PTA recently lost several hundred members,
and officials attributed this partly to the or-
ganization’s stand on integration. Parents from
one school cluster, consisting of Hawthorne,
Alcott, and Bagly schools have joined together
and periodically hold meetings to discuss ac-
tivities and mutual concerns. The PTA is work-
ing to promote similar groups in other schools.
The PTA also stationed black and white moni-
tors in the schools during the opening days,
so that students in a new school could see
familiar faces and so that someone would be
available to identify disruptive students.




PUBLIC SCHOOL DESEGREGATION IN FORSYTH COUNTY, NORTH CAROLINA

Forgyth County is in northwest North Caro-
lina, in the Piedmont area that lies between
the coastal plain and the mountains. It is
roughly rectangular in shape and covers 424
square miles. The 1970 population of the
county was 214,348, of which approximately
20 percent was nonwhite. Winston-Salem, the
principal city in the county and among the
larger cities in the State, covers 57.5 square
miles and is located in the south central part
of the county. Its 1970 population was 132,918,
of which 31 percent was black. Less than 10
percent of the county’s population outside
Winston-Salem is black. In the outlying parts
of the county there are several- small unincor-
porated towns.

Pursuant to a special act of the State gen-
eral assembly and by vote of the people of
Forsyth County, in 1963 the Winston-Salem
and Forsyth County schools were merged. As
of last fall, the Forsyth County School District
was the 82nd largest in the Nation. Its total
student population is approximately 47,757, of
which about 29 percent is black.

History of School Desegregation

In October 1968, the NAACP Legal Defense
and Education Fund instituted a suit against
the Forsyth County School Board, charging
that the system was being operated on a
racially discriminatory basis. In a June 1970
decision, the U.S. district court found that in
1969 there were 67 schools in the system with
approximately 50,000 students and that of these
schools, 15 were all-black and seyen all-white.
Of the remaining schools, 31 had less than 5
percent of its students of the minority race.®®

The district court concluded that, despite
the racial imbalance of many of the schools, the
school attendance zones had been drawn in
good faith and without regard to racial con-

% Scott v. Winston-Salem/Forsyth County Board of Education
317 F. Supp. 458 (M.D. N.C. 1970).
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giderations. Therefore, the court approved the
school board’s plan for further school desegre-
gation for the 1970-71 school year. The plan
retained geographic zoning and freedom-of-
choice transfers, with priority for majority-
to-minority transfers and improved racial
balance in a few schools. However, the court
modified the school board’s plan to prevent
minority-to-majority transfers, ordered the
clustering and pairing of several other black
elementary schools with white schools, and re-
quired the school board to consider innovative
programs to increase contact between the
races.

Faculty desegregation in the ratio of about
70 percent white to 30 percent black, which
had been achieved in January 1970, was
ordered continued, along with continued de-
segregation of facilities, extracurricular activi-
ties, and transportation. The court held that
under the proposed plan there would be a
unitary school system, despite the continued
existence of some all-white and all-black
schools. All parties appealed the court’s order
to the Fourth Circuit Court of Appeals.

Following the decision of the Supreme Court
in Swann v. Charlotte-Mecklenburg, the court
of appeals vacated the judgment of the district
court. The Forsyth County school case was
remanded to the district court with instruc-
tions to obtain a new plan for school desegre-
gation for the 1971-72 school year that would
comply with Swann.’* The Fourth Circuit gdi-
rected that the district court and the school
authorities consider the use of all techniques
for desegregation, including pairing or group-
ing of schools, noncontiguous attendance zones
(satellite zones), restructuring of grade levels,
and the transportation of pupils. The district
court was warned by the court of appeals that
if it approved a plan achieving less actual de-

31 Scott v. Winston-Salem/Forsyth County Board of Education
444 F. 24 99 (4th Cir. 1971).




segregation than could be achieved under an
alternative proposed plan, it must find facts
that make impracticable the achievement of a
greater degree of integration.

Complying with the court of appeals and
district court orders, in July 1971 the school
board submitted a new plan to the district
court, which was approved by the court with-
out modification. At the time the proposed
plan was filed, the board also submitted a
resolution urging the court to reject the plan.
In its resolution the board reported that
though the proposed plan was the least expen-
sive, least disruptive, least burdensome, and
most equitable plan that could accomplish
racial balance in the schools, it was not a sound
or a desirable plan because the residential pat-
tern of Forsyth County would make its fulfill-
ment impossible without massive and expen-
sive busing.

Following the district court’s approval of
its plan the board applied to Chief Justice
Burger, as the Supreme Court Justice author-
ized to issue temporary restraining orders ap-
plicable within the Fourth Circuit, for a stay
of the Fourth Circuit’s July 1971 order and
for a stay of the subsequent order of the dis-
trict court.

On August 31, 1971 Justice Burger denied
the board’s application for stays.? The Chief
Justice cited the tardy filing of the applica-
tion for stays, the imminence of the start of
the school year, and the failure of the school
board to explicitly describe the burdens of
transportation of students as the reasons for
his denial of the stays.

Together with these reasons, Justice Burger
also wrote an inchambers opinion, which usu-
ally does not accompany a denial of a stay,
explaining his view of the applicable law. It
appeared to the Chief Justice that the district
court and the school board had misread the
Swann opinion. He suggested that the school
board was wrong in believing it had been
required to achieve a racial balance in all
schools.®

32404 U.S. 1221 (1971)

33 It should be noted that the Chief Justice’s opinion is not an
authoritative interpretation of Swann since the Chief Justice's
decision and opinion were issued in his individual eapacity to
deny a stay and did not have the agreement of the other mem-
bers of the Court.
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On October 4, less than 6 weeks after the
start of the school year, Judge Eugene A. Gor-
don of the district court, without any prompt-
ing by the school board, indicated by letter to
counsel for the board that it could submit to
the court a revised plan that would decrease
the amount of busing on major highways re-
quired of pupils in grades one through four.
The opportunity given by the court for further
modification of the plan caused considerable
community pressure for change and made ad-
justment to a new school year much more diffi-
cult. The court’s unsolicited suggestion for a
new plan added to the uneasiness of parents
and students about complying with the plan.
The school board exercised leadership in re-
sisting community pressure to modify the plan
to reduce the amount of cross-busing. The
board retained the plan largely to avoid fur-
ther disruptions in the midst of a school year
and because it was uncertain as to what the
district court considered necessary to create
a unitary school system.

In light of Chief Justice Burger’s opinion
and in response to the board’s August motion
for reconsideration of the plan, the district
court on December 3, 1971 issued an order per-
mitting the school board to submit by March
15, 1972 a plan for 1972-73 that would reduce
the amount of integration in the school sys-
tem. The court informed the board that the
plan need not result in any particular degree of
racial mixture in any school in the system. The
prospect for reduction of the amount of inte-
gration this school year has caused consider-
able uncertainty among students, teachers, and
parents and has helped those who oppose the
plan to maintain a campaign against it.

The Current Desegregation Plan

Under the plan the school system is divided
into primary schools consisting of grades one
through four, elementary schools with grades
five and six, and three different levels of
secondary schools divided as follows: first level,
grades seven and eight; second level, grades
nine and 10; third level, grades 11 and 12.

Attendance at the primary and elementary
schools is determined on the basis of geo-
graphic zones, and these schools feed into the
upper grade schools. Through the feeder sys-
tem a student knows from his place of resi-




dence what school he will attend for each grade.
Under the plan, those assigned to the same
school in the first grade are assigned to the
same schools through all 12 grades, thereby
allowing a student to travel with other stu-
dents with whom he began. It is hoped this
arrangement will ease students’ adjustments
to new schools, since they will already know
many fellow students.

Under the plan, two formerly predominantly
white elementary schools, now serving grades
first through fourth, are grouped with a school
formerly predominantly black now serving
grades fifth and sixth. The pre-fifth grade
pupils residing within the attendance zones of
the grades-five-and-six school (most or all of
whom are black) attend for the first four grades
one of the grades-first-through-fourth schools
along with the pupils (most or all of whom are
white) residing in the attendance zone for
that school. For grades fifth and sixth, the pre-
dominantly white pupils residing within the
attendance zones of the two first-through-
fourth-grade schools attend the fifth and sixth
grade school, along with the predominantly
black pupils residing within the attendance
zone of that school.

Following completion of the sixth grade,
students go to the seventh and eighth grade
centers, which were formerly predominantly
white schools. From there, students attend
ninth and 10th grade high schools which, be-
fore implementation of the plan, were for the
most part predominantly black. Thereafter
students attend 11th and 12th grade senior
highs, which were formerly predominantly
white schools.

Two formerly black elementary schools have
been converted to other uses because of the
plan. In addition, the formerly black high
school and a formerly white high school have
been converted to ninth and 10th grade schools.

Elementary enrollment in the system is 29.98
percent black. As of the 10th day of the school
year, the percentage of blacks in the elemen-
tary schools ranged from 20 percent at one
school to 41.07 percent at another. The enroll-
ment in grades seven and eight throughout the
system is 27.91 percent black. As of the 10th
day of school, the enrollment in these grades
ranged from 20.44 percent black at one school
to 36.86 percent black at another.
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The enrollment for grades nine and 10
throughout the system is 27.38 percent black.
As of the 10th school day, the enrollment for
these schools was 18.60 percent black at one to
34 percent black at another.

The varying percentage of blacks in the
schools forms no pattern suggesting their for-
mer racial makeup. For example, the first-
through-fourth-grade school which is 41.07
percent black was formerly predominantly
white, while others which are about 25 percent
black were formerly all-black.

To achieve the racial ratios required by the
plan, approximately two-thirds, or about 9,250,
of the black pupils are required to attend
schools outside their neighborhoods. About
one-third, or approximately 11,250, of the
white pupils are required to attend schools out-
side their neighborhoods.

The school board has justified the plan as
being the only feasible way to balance, as
nearly as possible, the time all pupils have to
spend on buses. It is explained that it takes a
long time to pick up a bus load of pupils in an
outlying area and transport it to an outlying
school because of the distances between resi-
dences and the school. In contrast, a bus load
of those who are centrally located can be
picked up and transported to the same school
in about the same time. In addition, the school
board has found there is no other practicable
way to achieve the desired racial balance, since
approximately 29 percent of the pupils of the
school system are black and the great majority
of them are centrally located.

Transportation

In the 1970-71 school year approximately
22,300 elementary and secondary students were
transported to school, primarily because they
lived further than 1% miles from their schools.
Implementation of the current plan necessi-
tates transportation of between 11,000 and
12,000 more. This year about 32,220 students
are being bused.

The average daily miles traveled per bus iu
1970-71 was 37. This year it is 51. The total
bus miles traveled in the 1970-71 school year
was 1,803,864. This year it is estimated it will
be 3,700,000. In addition, many senior high
school students drive their own cars to school.
A substantial number of them are required to



drive many more miles than would be neces-
sary on a neighborhood school basis.

The current system is utilizing 366 buses
which is 75 more than last year. These buses
are required to run double routes in the morn-
ing and afternoon. Because of a shortage of
funds for bus purchases, the school district is
using more than 100 vehicles that are a dozen
or more years old and have been discarded by
other school districts. Students who are 16
years of age or older and adults are the salaried
bus drivers. They are required to pass a State-
administered examination to qualify. Buses in
outlying areas pick up children in the county,
bring them to the inner-city and return other
students to the county, thereby completing two
routes.

Studies from the superintendent’s office
show that the average time spent on a bus by
students involved in cross-busing, who would
not ride a bus under a neighborhood school
plan, is 80.24 minutes for a round trip. The
length of time of travel of a loaded school bus
on a one way trip ranges from a high of about
69 minutes to a low of about 2 minutes, with
the average being about 40 minutes, excluding
the time of travel to central loading places. The
longest distance traveled by a student is 29
miles each way.

The total budget for this years’ school opera-
tions is just over $37 million.?* Out of this some
$1.4 million (over 3 percent) will be spent on
transportation, but it is not known how much
of the total transportation expense will be for
busing for integration. The superintendent
estimates that to eliminate staggered school
schedules, necessitated by double routing of
buses, the school system would need an addi-
tional 184 buses, costing approximately $1,-
453,600.

Last year the school system was $1.3 million
short of revenues it believed necessary to offer
a sound education program, irrespective of
transportation. While some extra State aid
has become available to cover transportation
expenses, the local share of the total cost has
increased by more than $360,000, principally
because under North Carolina law the local dis-
trict is responsible for initial purchase of

3t Roughly 68 percent of the school distriet’s funds come from
State sources, about 20 percent from county taxes, and the
remainder from Federal and other sources.
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school buses, and because the State makes no
provision for salary supplements for adult
drivers.

Data collected by the superintendent’s office
indicate that there are an average of 294 bus
trips per day on interstate highways and other
four-lane expressways. These buses travel on
interstate highways and expressways approxi-
mately 1,963 miles per day, carrying some
8,500 pupils, most of them black, in grades one
through four. Buses loaded with students
travel in 65-miles-per-hour zones at a speed of
35 m.p.h. some 1,114 miles per day. Despite
repeated attempts by the board to have the
State highway commission post signs on these
roads to warn other drivers about school buses,
the highway commission has refused to accept
any responsibility. The U.S. Department of
Transportation similarly has not taken any
action, holding the position that school buses
should not use such highways.

Proposed Modifications of the School Plan for
1972-73

The plan proposed by the school board for
1972-738 would return to neighborhood attend-
ance zones for the first six grades. This change,
it is expected, would eliminate the transporting
of about 4,000 elementary grade pupils and
would shorten the required transportation dis-
tance for about 4,200 other elementary pupils.

The proposed plan would retain a 6-2-2-2
grade structure. For the first six grades the
attendance zones would be drawn in favor of
racial integration wherever possible. Any
pupils desiring to make majority-to-minority
transfers would be permitted to do so, provided
the transfers would not result in overcrowding
in excess of 10 percent of the normal capacity
of the school to which the transfer is made.
Free transportation would be provided to
transferees on the same basis as to other
pupils. With this modification of the current
plan, much expressway and highway busing
would be eliminated.

The board’s proposed plan would retain the
current system for the seventh through 12th
grades. The anticipated racial ratio in the
secondary schools would range from 20 percent
black-80 percent white to 37 percent black-
63 percent white. At the elementary level it is
expected that there will be 20 majority white



schools, one majority black school, and eight
all-white and eight-all black schools.

Two members of the school board dissented
from the majority proposals for modification
of the current plan and submitted an alterna-
tive plan to the court. The minority has ob-
jected to the majority plan because for grades
seven through 12 there would be about as much
cross-busing as there now is.®s

To avoid cross-busing of any students the
minority plan provides for a return to a 6-3-3
grade structure. Under the 6-3-3 plan there
would be no staggered school openings and
closings and no student would board a bus prior
to 7 a.m. Attendance at all schools would be
determined on a geographic basis. There would
be no busing on high speed highways.

Despite the use of neighborhood attendance
zones the minority claims there would not
be a “material difference’” between the amount
of integration achieved under 6-2-2-2 plan and
that achievable under the minority plan. Under
the minority plan all but one senior high would
have ‘“substantial” integration of between 23
percent to 39 percent black. The one would
have only a 2 percent black population. There
would be one all-white junior high and three
all-black junior highs.

At the elementary level the minority plan
would result in about 20 majority white ele-
mentary schools, one majority black school,
eight all-white schools, and eight all-black
schools.

The majority plan would create at the ele-
mentary level 20 majority white schools, one
majority black school, and eight all-white and
eight all-black schools. The minority plan
would create the same number of majority and
one race schools at the elementary level as
would the majority plan. In addition the minor-
ity approach would lead to the creation of
four one race junior high schools.

The minority plan has an alternative ap-
proach for elementary schools which involves
clustering eight schools, similar to the clusters
ordered by the court for the 1970-71 school

33 The minority points out that under the 6-2-2-2 plan there
would be 147 loaded bus trips of 4,250 students traveling 982
miles on interstate expressways each day. Under the 6-2-2-2
plan the minority reports, 50 to 60 buses would begin picking
up children before 7 a.m. to reach school by 7:55 a.m. For
some children, the one way ride would continue to be about
1 hour and 20 minutes under a 6-2-2-2 arrangement.
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year. With the cluster plan, there would be 26
elementary schools which would be majority
white, one which would be majority black, five
all-white, and five all-black.

Therefore, the implementation of the cluster
plan with the 6-3-3 arrangement would result
in a reduction by six of the number of one race
schools at the elementary level that would exist
under majority or minority plans. The four one
race junior highs would remain with the
cluster arrangement.

The 6-3-3 plan also includes provision for
majority to minority transfers up to 10 per-
cent in excess of a school’s normal capacity,
with transportation provided when appropri-
ate. The minority plan, like the majority plan,
would create a feeder system, with the ele-
mentary schools feeding into designated junior
highs and those into high schools.

It is anticipated by the school board, the
school administration, and the community that
one of these proposals will be accepted by the
court. The plaintiffs of the school desegrega-
tion suit have announced that they will appeal
to higher courts any order that will result in
less integration. Thus, there is likely to be
great uncertainty and tension about school in-

-tegration for many months to come.

Community Reaction

The current school plan was devised by the
staff of the superintendent’s office, without sub-
stantial consultation with community groups.
After the plan had been approved by the school
board, it was submitted to the court and made
public. The plan has drawn criticism from
large segments of the black and white commun-
ities.

White opposition to school desegregation in
Forsyth County has been strong for many
years. In January 1970 faculty desegregation
was achieved on an approximately 70 percent
white to 30 percent black ratio for each school.
There were many meetings of white parents
protesting the integration. A white organiza-
tion called the “Silent Majority’’ raised a sub-
stantial amount of money to fight faculty inte-
gration and other integration efforts.

In the spring of 1970, when the district court
approved the school board’s desegregation
plan, there was considerable white opposition
to the required clustering of several black ele-



mentary schools with white elementary schools.
The “Silent Majority” and other white groups
were active in opposing these changes. The op-
position generally took the form of meetings,
large scale attendance at school board meet-
ings, letters to the editors, comments on radio
and television, and other forms of verbal pro-
test. There were also some student boycotts of
schools. In the high schools and junior highs
integrated through clustering and other de-
segregation techniques there was, in 1970-71,
much tension throughout the year and several
“racial” incidents, fights, and disturbances.

After the current plan was disclosed, the
white opposition again expressed itself through
meetings, attendance at school board meetings,
and use of the media. White objections to the
plan have centered primarily on the busing of
fifth, sixth, ninth, and 10th grade white young-
sters to formerly black inner-city schools. The
white opposition has argued that it is unfair
and unnecessary for their children to be bused
long distances into black neighborhoods. In the
early days of the plan, white resentment also
focused on the change of one of the senior high
schools with a student body that was pre-
dominantly affluent white to a ninth and 10th
grade school.

Whites and blacks frequently complained to
Commission staff about the long bus rides
which lengthened their childrens’ school days,
and inconvenienced all the family because of
staggered school openings and closings. Some
children must board school buses at 6:50 a.m.
to get to school by 7:55 a.m., while others in
the family may not leave until after 8 a.m.
Returns from school may be similarly spread
out.

The fears of busing that have been expressed
seem to center around two problems: The fact
that the system seems to use too many anti-
quated buses that may be unsafe and the fact
that parents feel that if something happens to
their child at school in a remote area of the
city it would be difficult for the parents to be
on the spot at once.

The “Silent Majority” and a group that de-
veloped after the start of the school year,
“Citizens Against Busing”, have presented the
only organized white opposition to the current
plan. People in “Citizens Against Busing” are
primarily those whites who live in the far
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reaches of the county whose children ride the
longest distances to the inner-city schools. Both
of these groups conduct regular meetings in
the community, trying to increase support for
their positions,

In the early days of the 1971-72 school year
white parents were reluctant to send their
children to schools in the black area. Many
brought their children to school and often re-
mained throughout the day. Many of these
parents volunteered to help in the schools
as teachers’ aides, in the health clinies, in the
library, and in other areas. Despite the fact
that there have been no disturbances in the
schools and the students have been interacting
freely, many of these white parents have
continued to give daily volunteer service in
the formerly black schools. There are also a
considerable number of white parents volun-
teering in the schools in the white areas.
A few black parents also act as volunteers in
the schools.

Membership in the PTA and in other school
organizations has suffered substantially this
year. It has been difficult for parents who have
children in different schools to join several
PTAs. Black parents have also had difficulties
in attending meetings in the white areas and
many white parents fear going to the black sec-
tions. There have been a few attempts by prin-
cipals to meet with black parents in their
neighborhood, but these have drawn little re-
sponse from the black community.

Since the announcement of the plan the
white opposition has been far more organized
and vocal than the black. The black commun-
ity’s opposition to the plan has primarily con-
cerned the long distance busing of black stu-
dents in grades one through four to county
schools. The blacks have maintained that the
burden of busing, in terms of the number of
years students must be bused out of their
neighborhoods, should be borne equally by
blacks and whites. Instead, blacks are bused
out of their area for approximately eight of
their 12 school years, while whites are bused
out of their areas for only four of their 12
school years. Commission staff also heard com-
plaints from black parents and students about
the formerly all-black senior high school, which
had been an important center of pride and
identification to the black community, having



been converted to a ninth and 10th grade
school.®®

After the first weeks of the school year black
opposition subsided substantially. As a result
of implementation of the plan, many of the
formerly black schools have been improved in
terms of facilities, supplies, and access roads.

White Flight

To avoid integration some whites have left
the county but the number has been very small.
The superintendent’s office can make no esti-
mate of the number who have left the county
for this purpose. About five or six hundred
have left the public school system for private
schools. Most of those who left have gone from
fifth, sixth, seventh and eighth grades—the
years when white students would go to for-
merly black schools. Two new private schools
have opened in the county and the previously
existing private schools have expanded their
enrollments. The superintendent’s office seems
to think, however, that there has been a level-
ing off of the number leaving the public school
system for private schools. In fact, a few
schools have had students transfer from the
private schools back to the public schools, as
parents and students have come to see that the
school system is functioning well.

There appears to be a substantial segment
of the white community which feels that the
school system is operating quite well, that the
quality of education has not deteriorated, and
that the reorganization of the grade structure
of the schools has been beneficial. Many par-
ents, both black and white, recognize the posi-
tive value of school integration, especially at
an early age, as a preparation for living in an
integrated society. One white mother said: “I
hate the busing, I really hate it. But to return
at this point to all white or black schools would
be a disaster.”

Adjustment of Students to the Integrated
Schools

In late August 1971 all schools held open
house to help the adjustment of students to the
integrated schools. Parents and students
visited their schools and met with the princi-

38 The school board grounded its decision for changing this
school and a former white high school to ninth and 10th grade
schools upon the inadequate size of the facilities and their
inconvenient locations.
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pal and teachers. The superintendent’s office
also sent memoranda to all school principals
urging them to be aware of the special needs
and feelings of those students coming to their
school for the first time. The memoranda
stressed that involving students in the school’s
academic and social activities in meaningful
and useful ways must be of vital concern to
all school personnel.

To further aid adjustment to integration, a
human relations specialist works in the super-
intendent’s office and human relations special-
ists work in the junior and senior high schools.
In the summer and throughout the school year
they have conducted seminars to aid students
and teachers in their relations with people of
different races and backgrounds.

As for participation in extracurricular ac-
tivities, the superintendent’s office required that
traditions and rules for admission to various
clubs, teams, or other extracurricular activities
be relaxed to encourage participation of minor-
ity students. The school board established a
policy requiring any student who held a posi-
tion of school leadership, either elected or
selected, or who was a member of a school or-
ganization, to retain that position in the school
to which he was assigned for the 1971-72
school year. The board’s rule further required
that any group representing the student body,
such as cheerleaders and student government,
have an adequate representation from the
minority race. As a result, in several schools
there are black and white co-presidents and ex-
panded cheerleader and athletic squads.

Blacks have been participating in all types
of extracurricular activities, but particularly
in sports. The school administration believes
that black participation in athletics has done
a great deal to improve feelings between black
and white students generally and has led to
friendships among blacks and whites involved
in the same team or activity. Buses are pro-
vided to transport students who participate in
extracurricular activities after school. Buses
are not provided to bring spectators to activi-
ties. There have been some complaints from
students who have difficulty obtaining their
own transportation for these activities.

An assistant supeintendent has described the
interaction of blacks and whites in the high
schools and senior high schools as phenomenal.




The superintendent’s office reports that there
have been fewer disturbances and problems
this school year than in the past several school
years. There have been no serious confronta-
tions, no riots, and no occasions for calling
police to school grounds. There was one small
walkout of white students at a junior high.
There have been very few complaints of fights
between blacks and whites.

The superintendent’s office has received some
complaints from black students that they are
more severely disciplined by white teachers
than are white students. By percentage, more
black students have been suspended from
school than white students. The superinten-
dent’s office reports, however, that the number
of suspensions of blacks or whites has not been
higher than in other school years. It appears to
the school administration that students are
making an attempt to work out their problems
through discussions and conferences.

The Commission staff found that students
have generally adjusted well to integrated
schools. The staff first observed blacks and
whites through fourth grade youngsters inter-
acting freely in their classrooms and other
school areas. Their teachers, black and white,
interviewed by Commission staff members
believed that at these early years the chil-
dren treated each other as equals and without
racial distinctions. These teachers did not be-
lieve the long bus rides required of many of the
children has had an appreciable effect on their
behavior or learning abilities, although loading
and unloading several shifts of buses have
created an additional burden on school
personnel.

Students at seventh and eighth grade levels
interviewed by Commission staff reported a
number of fights between black and white stu-
dents in school and on the buses. They de-
scribed these incidents without apparent con-
cern or even hostility. Many children were
even proud of the number of fights in which
they had been involved. Since the teachers and
the principal seemed equally unconcerned
about these fights (which did not involve in-
juries) and the atmosphere of the school
seemed cheerful and conducive to learning, it is
possible that the basis for such fights is that
seventh and eighth graders are at an extremely
active age.
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Students in the ninth and 10th grades at the
former black high school, Atkins, and in the
11th and 12th grades in another school had a
variety of opinions about the current school
plan and its proposed modifications. The white
students noted to Commission staff that they
were surprised, relieved, and in some cases
proud, that the school year has progressed
without serious racial problems at their school
or at other schools.

Several white students at Atkins said they
had been afraid to come to school at first, be-
cause of the publicity that blacks would cause
trouble when whites integrated their former
high school. In contrast to the predictions of
many white and black opponents of the plan,
there has been no serious trouble at Atkins.
The principal described the students as having
“missionary zeal” in working toward a har-
monious school year. The only racial fight that
has occurred took place in March. A black stu-
dent and a white student quarrelled over obtain-
ing the same seat in the school auditorium. No
other students joined the fight.

Similarly, in another ninth-10th grade school
recently there was a possibility of black stu-
dents boycotting classes in protest over a
basketball award made to a white student. The
black students believed the award should have
been given to the top black player. Despite the
tension among blacks throughout the school
system after the distribution of awards, the
boycott effort was quelled by the influence of
human relations workers.

The senior high school visited by Commis-
sion staff in the past 3 years had had more
racial fights and disturbances than any other
school. This year, however, there have been
far fewer difficulties than in previous years
when the school was less integrated. Moreover,
the school won the State football championship
for the first time. Moving toward this accom-
plishment apparently made the students anxi-
ous to maintain good relations and to overcome
racial tensions.

Several white students from the ninth
through the 12th grades said that they would
prefer to be able to go to the schools they had
expected a year ago to attend which generally
meant their neighborhood schools. They ex-
plained this preference primarily on the
grounds of being with friends who have been




assigned to other schools and fulfilling long
held plans for participation in a particular
school’s activities.

However, most of the white students, includ-
ing those preferring to go to other schools,
thought integration was beneficial because it
was enabling them to learn how to get along
with people of different backgrounds. Many
white students said they had made friends
with some black students although it was un-
usual for their black friends to visit them at
their homes. The distances between their
homes seemed to be the prime factor in deter-
ring home visiting, though fear of parental
disapproval also was commonly mentioned.

Most of the white students interviewed be-
lieved that parents were overly concerned with
racial differences. They maintained that if their
parents left them alone they could relate satis-
factorily in school to blacks.

Few white students interviewed believed the
presence of blacks in the schools had had a
negative effect on the level of instruction or
their academic achievement. Most blacks are in
the less advanced and difficult academic
courses and, therefore, have not had an influ-
ence in the more advanced classes. Many white
students said the blacks made their courses
more engaging because they introduced differ-
ent reactions and ideas.

Some black students expressed a preference
for predominantly black schools. One of the
educators interviewed suggested that this feel-
ing is an outgrowth of their sense of inferior-
ity, heightened by daily contact and competi-
tion with whites who previously had had better
academic preparation.

Other black students interviewed, especially
the 11th and 12th grade black students, ex-
pressed a preference for integrated schools.
They believed that through integration they
would receive the best facilities, supplies, equip-
ment, and instruction. Many black students
also stated that integration was a good thing be-
cause it was important for blacks and whites to
learn to get along with each other.

The students, black and white, indicated that
generally it didn’t matter to what race a teach-
er belonged, that a teacher’s rapport with the
students was more a matter of personality than
race relations. However, some white students
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said that some white teachers let the blacks
get away with too much undisciplined be-
havior. Some black students felt white teachers
disciplined them unfairly or favored whites in
classroom work.

Teachers’ Attitudes

In publie discussion of school integration the
superintendent has taken the position that he
is an agent of the board. Since the board
recommended that the court reject the plan,
he has not publicly supported it. Members of
his office, however, have expressed optimism
about the new plan. The superintendent’s
strongest support has come from statements
that the present grade structure is the best for
good education as well as integration.

Teachers interviewed by the Commission
staff were generally pleased with the way the
current plan was working out. The teachers
were particularly enthusiastic about the effects
of having limited grade centers. The limiting
of grades at the schools has enabled the staff
to use group teaching methods and other in-
novative techniques. In addition, seventh and
eighth graders, isolated from older children,
seem to react better toward each other, are
easier to discipline, and apparently are more
interested in their work. A similar effect has
been found in ninth and 10th graders isolated
from more advanced students,

In the secondary schools some white teachers
interviewed expressed difficulty or uneasiness
about handling black students—a type of stu-
dent whom they had not previously taught.
Some white teachers spoke of increased dis-
cipline problems in class because of the black
students. Some black teachers indicated that

some white teachers either disciplined blacks

more -severely than whites or let them have too
much freedom.

Secondary school teachers and principals
interviewed believed it was too early to tell
what effect, if any, integration was having on
the academic achievement of black and white
students. The school administration has not
released any statistical information concerning
achievement levels because of the likelihood of
inaccuracies arising from the brief period for
collection of information. Although the school
system does not use any “tracking system” for
classroom assignment, especially bright and




particularly slow students at almost all grade
levels are placed in classes designed to aid
them.

Teachers interviewed feel strongly that the
current plan should be retained at least for
next year. They believe it would be disruptive
to students and teachers to switch school plans
twice in 2 years. Many teachers were reas-
signed in January 1970 for integation, trans-
ferred in September 1970, and transferred
again in September 1971. These teachers are
tired of being shuffled around and of having to
adjust to new schools and students so often.
The teachers also believe frequent reassign-
ment of students hampers their adjustment
to the new year’s school work.

In addition, teachers interviewed believe that
it is best for students to be integrated as early
as possible, The teachers find that at the young
ages the students interact most freely. More-
over, by integrating in the very early years it
may be possible to reduce the large gap between
white and black students’ achievement levels in
higher grades.

The teachers interviewed believe that it is
very difficult to start integration in the seventh
grade, as would result for many children if
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the school board’s proposed plan is adopted
for next year. The seventh, eighth, and ninth
grade pupils tend to have difficulty with de-
veloping study habits and self-discipline, with-
out the additional burden of a first adjustment
to being with students of different back-
grounds. Therefore, the teachers interviewed
were critical of the proposed changes for next
year.

The attitudes of these teachers are evidently
shared by other teachers. In a sample of
teachers’ opinions taken by the school board,
a majority of teachers favored retention of
the current plan. Similarly, a poll of adminis-
trators, principals, teachers, guidance coun-
selors, and librarians conducted by the North
Carolina Association of Educators indicated
that the majority of those questioned favor
retaining the current plan instead of adopting
either of the alternatives proposed to the court.

In a newspaper article concerning the re-
sults of the poll, teachers are reported to have
said: “We feel it is best to integrate in the
early grades from the educational and emo-
tional standpoint to teach in a racially balanced
school rather than a predominantly black or
white school.”



PUBLIC SCHOOL DESEGREGATION IN CHARLOTTE-MECKLENBURG, NORTH CAROLINA

Introduction

The city of Charlotte is located in-Mecklen-
burg County, North Carolina. The county is in
the south-central part of the State near the
South Carolina border and has a population of
354,656 (an increase of 80.8 percent since
1960), and covers an area of 550 square miles.
Almost 25 percent of the county’s population
(85,627 persons) are members of black or
other minority groups. The city is a major re-
tail center and views itself as rivaling Atlanta
as the trade center of the Southeast. Its popula-
tion is 241,178, of which 73,891 is nonwhite.

Mecklenburg County, including the city of
Charlotte, is served by a single school district,
the 39th largest in the Nation. It includes 104
schools and in December 1971 had 79,557 stu-
dents of whom 24,890, or 31.29 percent, were
black. The system employs a total of 4,034 on
its instructional staff and had a 1970-71 school
budget of $66 million.

History of Desegregation of Charlotte-
Mecklenburg School System

In 1955, a year after the Brown v. Board of
Education decision, the three school systems
of Charlotte-Mecklenburg, Winston-Salem, and
Greensboro, North Carolina announced a free-
dom-of-choice plan, Under the Charlotte-Meck-
lenburg plan a few black students began attend-
ing integrated schools for the first time. In
1962 the school system began a program of
geographical assignment of students in five
schools but continued the freedom-of-choice
plan in the remainder of the system.

In 1965 a Federal district court found
Charlotte-Mecklenburg in compliance with de-
segregation requirements, a decision affirmed
by the Fourth Circuit Court of Appeals.’”

In 1969 suit was again brought against the

37 Swann v. Charlotte-Mecklenburg Board of Education, 243

I". Supp. 667 (W.D.N.C. 1965), aff’d. 396 F. 2d 29 (4th Cir.
19686).
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Charlotte-Mecklenburg School System to compel
desegregation. At this time the school board
took a number of steps toward desegragating
the schools including : closing a number of all-
black schools, redrawing school zones, desegre-
gating the faculty, and reassigning some black
students from overcrowded black schools.
Federal District Court Judge James McMillan
found, however, that as of November 7, 1969,
57 of Charlotte-Mecklenburg’s 106 schools [two
more than in 1971] were still racially identifi-
able as white and 25 were racially identifiable
as black, nine being all-white and 11 all-black.
The remaining schools were not racially identi-
fiable.

On February 5, 1970, Judge McMillan issued
an order calling for complete desegregation of
all schools in the Charlotte-Mecklenburg
School System.3® Immediate implementation of
Judge McMillan’s order was partly stayed by
the Fourth Circuit Court of Appeals on March
5, 1970. On May 26, 1970, the court of appeals
vacated the order with respect to the elemen-
tary schools, and remanded the case to the
distriet court for reconsideration of further
plans. The U.S. Supreme Court, on June 29,
1970, agreed to hear this case, but directed that
the district court order be reinstated pending
these proceedings.?® Thus, Judge McMillan’s
order was to go into effect for the 1970-71
school term pending the Supreme Court’s deci-
sion. On April 20, 1971, the United States
Supreme Court, in Swann v. Charlotte-Meck-
lenburg Board of Education upheld the judg-
ment of the district court.«

For the past 2 school years, Charlotte-Meck-
lenburg has been operating under a plan pur-
suant to Judge McMillan’s order. The plan,

8 Swann v. Charlotte-Mecklenburg Board of Education, 311
F. Supp. 265 (W.D.N.C. 1970).

® Swann v. Charlotte-Mecklenburg Board of Education, 299
U.S. 926 (1970).

4 Swann v. Charlotte-Mecklenburg Board of Education, 402
U.S. 1 (1971).




developed with the aid of an educational ex-
pert, Dr. John Finger, called for creation of
high school attendance zones shaped liked
wedges of a pie extending outward from the
center of the city.

For junior high schools, substantial re-
zoning of the attendance areas was coupled
with the creation of nine ‘“satellite’” zones.
(A satellite zone is an area not contiguous to
the main attendance zone surrounding the
school) . Inner-city black students from nine at-
tendance zones were assigned to nine outlying
predominantly white junior high schools.

Under the plan elementary school children
were assigned to schools through a combination
of geographical zoning, pairing, and grouping
techniques which were to result in student
bodies throughout the system ranging from 9
to 38 percent black. Nine inner-city Dblack
schools and 24 suburban white schools, how-
ever, could not be desegregated through these
techniques. Therefore, to desegregate these
schools, two or three white schools were
grouped with one black inner-city school, with
transportation of black students from grades
one through four to the outlying white schools,
and of white fifth and sixth graders from the
outlying schools to their counterparts in the
inner-city,

Implementation of the Plan

This basic plan is being followed this
school year with a major change, the adoption
of a feeder system. Under a feeder system,
once a pupil is assigned to elementary school he
knows which schools he will attend throughout
his school career. Each elementary school feeds
into a specific junior high school which in turn
feeds into a senior high school. In this way
students would attend all 12 grades with many
of the same students. Such a plan is consistent
with the court order since presumably the ratio
of black to white students in the elementary
schools would remain constant in the junior
and senior high schools.

Implementation of the plan led to a certain
amount of confusion in the system. In the
summer of 1970, approximately 30,000 stu-
dents were transferred to new schools as part
of the implementation of the “Finger Plan.”
A substantial number of teacher transfers also
took place.
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In the summer of 1971 implementation of
the feeder plan resulted in a large number of
students being reassigned for a second time in
2 years. More satellite areas were also created
in the summer of 1971 to accommodate the
feeder plan. Thus, many students have attended
three different schools in the last 3 years. In
addition, in the latter part of the summer of
1971 the board of education gave seniors the
option of attending the school which they had
attended during the 1970-71 school year. This
necessitated postponing school opening for 2
weeks and led to much confusion.

The school board also adopted a policy during
the summer of 1971 which permitted students
to sign up to transfer from one school to
another. The requirement for transfer was
that a student exchange schools with another
student of his race in the school to which he
wished to transfer. School officials, however,
began hearing rumors that some students were
offering others up to $400 to exchange places
whereupon the program was discontinued. In-
stead, transfer privileges were given all stu-
dents who had signed up to exchange schools,
regardless of whether a student of the same
race replaced the student transferring out of a
particular school. The consequences of these
transfer provisions were that black students
tended to transfer into previously all-black
schools and white students tended to transfer
out of such schools. Such transfers were par-
ticularly prevelant at West Charlotte High
School, the only previously all-black high school
still being used as a high school. As a result,
the school today is nearly 50 percent black.

On September 15, 1971, the majority of
schools had a black enrollment of between 20
and 40 percent, according to the local news-
paper. The highest percentages of black stu-
dents at any school in the system were at
Hoskins Elementary and West Charlotte High
School, each with a black enrollment of 45
percent. Six schools, on the other hand, had a
black enrollment of 20 percent or less, with the
lowest figure at Matthews Elementary School,
which had a black enrollment of 10 percent.

Busing

In the 1969-70 school year, prior to massive
desegregation, 23,600 of the system’s 84,500



pupils were being bused by the school district
and another 5,000 rode common carriers,

During the month of November 1971 a total
of 46,826 students was being bused, approxi-
mately 59 percent of all students in the Char-
lotte-Mecklenburg School System. Of the stu-
dents currently being bused, 19,724 or more
than 42 percent are black. Even though black
students make up only 33.12 percent of the total
number of elementary students in the district,
over half of the first through fourth grade
students being bused are black, because stu-
dents from nine previously all-black schools are
now assigned to previously white schools in
outlying areas.

During the 1969-70 school year, Judge
MecMillan found that the school system had
280 regular buses and 107 other buses or a
total of 387. The system as of January 1972
operates 535 buses, of which 186 are in
urgent need of replacement. At the time the
order went into effect 2 years ago, the school
system borrowed from the State buses which
have been returned because they are unfit for
the road. In addition, the school board would
like to buy 140 additional buses to improve
transportation service, At the present time
some buses are operating on three different
schedules. It was generally agreed by everyone
interviewed that although there is a need for
new buses, there is little likelihood that voters
would approve a bond issue for that purpose.
Likewise, there is little likelihood that the
county commission |[which must appropriate
funds for the school system] would provide
money for new buses.

Notwithstanding the multiple routes for the
buses, only four of the system’s 104 schools do
not open between 8 a.m. and 9 a.m. Three high
schools open at 7:30 a.m., and one junior high
school begins at 7:55 a.m.

Disruptions and Petty Crime in the Schools

There were no major problems or disrup-
tions in the school system during the first 5
months of the 1970-71 school year. From Feb-
ruary 1970 until the end of the term, however,
the school system was plagued with disturb-
ances. It was also reported that there was a
substantial increase in incidents of extortions,
fights, and petty crimes, During the 1971-72
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school year, however, it was generally reported
that the number of such occurrences had de-
creased and was not much greater than prior
to integration.

There is one major difference, however, be-
tween the types of problems that exist at vari-
ous schools since integration. For the first time
disturbances have often involved large numbers
of students, and they have pitted white and
black students against each other. These dis-
turbances have been characterized by school of-
ficials, police, and the news media as riots.
There have been three of them this year, all
within a  week of each other. On October 29,
1971, there were disturbances involving 150 to
200 students, black and white, at one high
school, a second disturbance involving 100 to
150 students of both races at another high
school, and on November 2, 1971, fighting in-
volving nearly 200 black and white students. A
total of nine students was hospitalized and some
property damage was reported. As a result of
the three incidents, 15 black students were ex-
cluded from school; 11 black students were
suspended; 16 black and two white students
were readmitted after suspension; and 75 black
and two white students were arrested. A white
school board member and several members of
the black community questioned whether the
black students had received fair treatment in
the administration of justice. Since both black
and white students were involved in all three
confrontations, it was alleged that authorities
tended to see only allegedly unlawful acts by
the black students and not to see similar acts
by the white students. Since these three in-
cidents there have been no major disturbances
at any school in the system,

COMMISSION STAFF IMPRESSIONS OF
THE SCHOOL SYSTEM—JANUARY 1972

As a result of visits to a large number of
schools in the Charlotte-Mecklenburg system,
Commission staff made a number of observa-
tions. Almost all the white students interviewed
stated that their parents were very upset by the
desegregation plan, especially busing, but few
expressed such feelings themselves, although
many had some misgivings at the time the plan
was announced. There seemed to be a wide-
spread acceptance and in many cases enthu-




siasm for the new reorganization among prin-
cipals and faculty, both black and white.

Many black students, however, felt that they
were unfairly required to bear the major bur-
den of desegregation, both by having to be
bused longer than white students and because
many black schools were closed or downgraded.
None, however, preferred the old system of
neighborhood schools which had resulted in
segregated schools,

There was widespread belief that a reason
for disturbances during the first year under
the plan was the general feeling that total
desegregation would only last a year. Many
expected the Supreme Court to reverse Judge
McMillan’s order or that Congress would act to
modify it. Thus, some students went to school
during 1970-71 with the attitude that the year
didn’t count.

With the exception of parents who live in
the “model cities”” areas, there is generally no
transportation available to evening PTA meet-
ings which is a possible reason for the small
black parent participation in most PTA meet-
ings.

There generally are no ability groups within
the schools. Some teachers deplored this be-
cause they felt that slower students held back
those who are more advanced. Others consid-
ered this an advantage since it distributed
potential discipline problems and also provided
some students with an incentive to try harder.
Some high school electives tend to attract a
disproportionate number of students of one
race.

One junior high school reported that some
white children who had left the public schools
to attend private schools had returned during
the year. While there was some indication that
this was occurring at several schools, the
number of students returning to public schools
does not appear to be large.

Commission Staff Impressions at Specific
Schools

West Charlotte High School, a formerly all-
black high school, which has the system’s
highest percentage of black students, was one of
the schools visited by Commission staff. The
principal was hopeful that next year the black-
white ratio would be closer to the norm of the
school system. Next year there will not be the
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problem of seniors finishing high school at
their previous high school nor, presumably, will
the school board permit transfers among the
schools. In addition, the consensus among stu-
dents and the principal was that since there
had been only one major incident at the school
this year, there would not be continued white
flight. That incident, which occurred shortly
after school opened, involved fighting between
40 to 50 black and white students which re-
sulted in five being treated for minor injuries
at a hospital and released. Police made several
arrests, two students were expelled from
school, and 20 others placed on probation.
The birthday of Dr. Martin Luther King, Jr.
has been marked by widespread school tension
and unrest in recent years. To alleviate some
of this tension, principals in the school system
decided to plan a program in memory of Dr.
King. Some members of the school board were
distressed by this and had the school board
pass a resolution that attendance at assemblies
or other observances of Dr. King’s birthday
would be purely voluntary. At West Charlotte
High School it was reported that about 50 per-
cent of the student body attended the ob-
servances, including a number of white stu-
dents. Similar responses by both black and
white students were reported at other schools
and there were no reports of disturbances.
Last year major incidents occurred through-
out the year at Northwest Junior High School,
which formerly was all-black. Many white
parents kept their children out of school from
time to time. Because of the disruptions and
presumably also because of the unhappiness
many white parents felt at having their chil-
dren attend a formerly all-black school, a num-
ber of steps were taken during the summer to
alleviate tension. A new principal was ap-
pointed who had formerly been the principal at
an elementary school which served one of the
all-white areas from which children are now
being bused to Northwest; the number of stu-
dents attending the school was cut almost in
half; an additional guidance counselor added;
and numerous repairs made to upgrade the
facility. There have been no major incidents
this year and it was conceded by everyone in-
terviewed, including white parents with chil-
dren in the school, that desegregation was pro-
gressing smoothly at the school. This year the



ratio of black to white students has remained
fairly consistent with an estimated 63 percent
white and 37 percent black.

A remaining problem at Northwest is the
reluctance of some white parents to permit
their children to stay for extracurricular ac-
tivities held immediately after school. As a
result, while the white students have been at-
tending such activities, the black students pre-
dominate in attendance. Reasons most often
given for this were parental fears of the
school’s black neighborhood and inconvenience,
since the school is located 6 or 7 miles from the
homes of most white students. This means that
unless students have their own cars, which is
most often not the case, they are dependent
on their parents for transportation home. Since
many of the black students live in the immediate
area they can walk home. It is hard to tell how
much of the problem is fear and how much is
inconvenience. It should be noted, however, that
for many of the white students, Northwest
Junior High is no further from their homes
than the junior high school they would have
attended if the desegregation plan were not in
effect.

School officials, community leaders, and the
press considered Independence High School to
be the most successfully desegregated high
school in the system. The facility was origi-
nally built 5 years ago to replace formerly all-
black and formerly all-white high schools. Thus,
although in its first year only 100 of approxi-
mately 1,200 students were black, it has been
integrated from the beginning. Present enroll-
ment of 2,100 students requires some 25 mobile
units, and makes it the system’s most over-
crowded school. About 400 of the current stu-
dents are black, of whom 25 percent come from
surrounding areas and the rest are bused from
the central city. Most of the white students
come from the areas surrounding the school,
although many of them are bused also. Like the
other high schools, Independence has had a
constantly changing student body during the
past few years. Much of the credit for the
success at the school is given to the young and
dynamic white principal, who has established
a good relationship with his students. During
the day he spends most of his time in the
school halls and open areas and thus he is on
top of anything that occurs in the school.
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Independence also has been fortunate in other
respects. Because some of the black students
are from a model cities area, a bus is available
to take them home after extracurricular activi-
ties in the afternoon. Thus, unlike most of the
high schools, some of the bused students are
able to participate in after school events.
An attempt has been made by some teachers,
parents, and students to drive black students
home after school to enable more of them to
take part in activities. The model cities bus is
also available for PTA meetings which results
in better than usual participation by members
of the black community.

The school system requires that for all stu-
dent elections there be three black candidates,
three white candidates, and three candidates
chosen at large on the slate. The president of
the Independence Student Councii, who was
elected by members of the council, is black.

The principal at Independence reported a
possibility of a slight decline in academic prog-
ress at the school since total integration. He
attributed this to overcrowding, not to the
influx of black students as such. He also thought
that having so many new teachers as well as
students could have been a factor. There has
generally not been much of a problem of shake-
downs or extortions or other petty crimes at
the school although, as was generally true at all
schools, some difficulties were encountered at
the beginning of the year. The principal attrib-
uted such incidents to the fact they were going
through a transitional period. Students are gen-
erally free to sit wherever they like in classes
and in the cafeteria. In both there has been
some mixing of black and white students, al-
though the majority of black and white stu-
dents sit separately.

Opposition to the Total Desegregation Plan

The Commission staff used a number of ba-
rometers to gauge the extent of opposition to
the plan. Among the indicators are growth of
private school enrollment, political opposition
to school board members, and the increase of
organizations opposing the plan.

It has been estimated by various sources that
anywhere from 5,000 to 8,000 students have
left the system in the past 2 years as a result
of desegregation. The Charlotte Observer, a
local newspaper, reported that 4,300 white stu-




dents had left the system since 1970 while it
has gained 1,900 black students. It was also
reported that had the system continued to grow
in the last years as it had in the past, it would
now have had an enrollment of 88,500 students.
Thus, the school system is more than 8,500 be-
low what would have been expected 2 years
ago. At least five new private schools have been
established in the Charlotte-Mecklenburg area
which are reported to be of adequate quality
and are expected to survive. There have also
been a large number of private schools set up
in churches or other temporary quarters, but
school officials do not expect these to last more
than a year or two.

There has been little loss of staff from the
public school system to private schools. The
reasons given for this include the fact that
a tight job market now exists for teachers and
those now teaching would lose tenure and re-
tirement benefits if they left the public system.
The turnover rate among faculty members was
actually smaller this year than has been the
case in the last few years; only 400 new teach-
ers were employed this year, compared to the
previous norm of around 600.

Two organizations have been formed in re-
cent years to oppose the school desegregation
plan. The Citizens United for Fairness (CUFF)
consists primarily of white middle and lower
middle class homeowners located in the north-
west section of the city and county, where the
movement of black people into the area has been
more pronounced than elsewhere in the county.
There are, however, five fairly large entirely
white sections.

Children from these areas are being bused to
formerly black junior and senior high schools
as well as to the fifth and sixth grade centers.
Thus, most children who live in these areas will
attend formerly all-white schools only for
grades one to four. Most white children in the
district are bused into the black community
only for grades five and six, attending elemen-
tary, junior, and senior high schools in all-white
areas. CUFF leaders state that their members’
unhappiness is not over being bused into black
areas, but in their childrens’ being sent out of
their neighborhoods for eight to 10 of their
12 school years. It should be noted that for
many children living in this area, the distance
to their assigned junior and senior high schools
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is about the same as it would be to the schools
they would have attended prior to desegrega-
tion. This is not true, of course, for fifth and
sixth grade children, since previously they
would have attended neighborhood schools.

Since most white children in the district
are bused into formerly all-black schools for
only two out of their 12 years in school, the
northwest group contends they are being dis-
criminated against and maintains the area will
become all-black unless school boundaries are
changed. They cite the fact that a few black
families have already moved into a previously
all-white neighborhood and large numbers of
“for sale” signs have sprung up. They brought
a lawsuit in Federal court to force the school
system to reassign schools, but the suit was
dismissed and they reportedly will not appeal.

The other organization, Concerned Area
Parents, attempts to represent citizens in the
entire city and county and is primarily con-
cerned with opposing busing for the sake of
desegregation. The organization put up three
candidates for school board elections in 1970
and was able to get all three elected. The
consensus of most of the people interviewed was
that the organization will not have the same
degree of influence on the outcome of this year’s
board election. The general view is that they
will not be able to defeat the chairman of the
school board, should he decide to run again,
or to elect their candidates to the other posi-
tions. This conclusion is due in part to the fact
that while the present school board will carry
out the court orders, it has done everything it
can through the courts to have changes made in
the desegregation plan.

The consensus among various persons in-
terviewed is that there has been little com-
munity support for the desegregation plan. It
has been charged that the school board has
not actively supported the school desegregation
plan and there has been little leadership else-
where in the city or county in its support. The
general view among those sympathetic to the
plan was that it has worked, to the extent that
it has, in spite of community and school board
leaders. Any credit for implementation is
generally given to the superintendent of schools
and his professional staff.

There have been a few volunteer efforts out-
side the school system to aid school desegrega-



tion. Approximately 2 years ago a large number
of persons, now numbering over 4,000 and
made up largely of housewives and a few college
students, volunteered to act as tutors for stu-
dents having reading difficulties. A group of

ministers has also been formed to patrol cam-
puses when there are signs of problems. Gener-

ally, the patrol teams consist of one black and
one white minister.
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APPENDIX A

I. THE PROPOSED AMENDMENT TO THE
CONSTITUTION RELATIVE TO PUBLIC
SCHOOL ASSIGNMENT OF PUPILS

On May 6, 1971, U.S. Representative Norman
F. Lent, Republican of Nassau County, New
York, introduced a joint resolution, H.J. Res.
620, proposing the following amendment to the
Constitution of the United States:

Section 1. No public school student shall, because of
his race, creed, or color, be assigned to or required to
attend a particular school.

Section 2. Congress shall have the power to enforce
this article by appropriate legislation.

The Congressman stated the purpose of the
amendment was to preserve the neighborhood
concept, which he described as the “only truly
nondiseriminatory form of educational system,
as it is the only one that does not take account
of racial distinctions.” (Press Release issued
May 4, 1971). He further said:

Let me state categorically that I do not believe in
segregation. I would strongly oppose any system that
assigned children to a specific school on the basis of
their race, whether the intention was to combine or
separate the races. It is for that very reason that I
oppose busing—a policy that intensifies racial dis-
tinctions by imposing artificial ‘quotas’ on local school
systems. (Id.)

Mr. Lent further stated that his move came

in response to the action of the Supreme Court
on May 3, 1971, affirming the decision of a
three-judge Federal court invalidating the
Lent-Kunzman law of New York State which
he had sponsored when a member of the New
York State Assembly.! That law forbade as-
signment of pupils on the basis of race, except
with the consent of an elected local board of
education.

Discussion of Amendment

On its face, the amendment would seem to
embody a neutral principle, applicable to
black and white pupils alike which may be

1 Lee v. Nyquist, 318 F. Supp. 710 (W.D. N.Y. 1970) aff’d.
per curiam 402 U.S. 935 (1971). See discussion infra.
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stated thus: in assigning pupils to particular
schools, school officials may not consider race
as a factor in determining which school they
shall attend. It may even be argued that the
amendment embodies the oft-repeated dictum
that, under the Constitution, racial classifica-
tions are “constitutionally suspect”, Bolling v.
Sharpe, 347 U.S. 497,499 (1954), bear a
“heavy burden of justification” Loving v.
Virginia, 388 U.S. 1, 9 (1967), and that the
amendment is designed to prevent discrimina-
tion in the public schools.

Such an argument is difficult to sustain in
the context in which the amendment is being
proposed. Its principal fallacy is that to achieve
the objective of nondisecrimination in education
such an amendment is unnecessary; it is abun-
dantly clear that under the 14th amendment
no State may maintain school systems segre-
gated on the basis of race.?

The best source of evaluating the purpose
and effect of the amendment is the Lent-Kunz-
man Act of New York, which is its direct
ancestor. That law provided in part that:

Except with the express approval of a board of edu-
cation having jurisdiction, a majority of the members
of such board having been elected, no student shall be
assigned or compelled to attend any school on account
of race, creed, color or national origin, . . . (emphasis
added.)®

In Lee v. Nyquist* the court described the
legislature history of this law. Before its en-
actment, the Regents of the University of the
State of New York, who have broad supervisory
powers over all of the State’s public schools,
were committed to a policy of ending de facto
segregation in New York’s public schools. Their
efforts met with considerable local resistance.
The court found that:

It is quite apparent from the legislative history of

2 Brown v. Board of Education, 347 U.S. 483 (1954) and
cases discussed in Part II of this memorandum.

3 New York Education Law §3201(2) (McKinney 1970).
4+ Supra note 1, at 716-17.




Section 8201 (2) that it was designed to turn the tables
in favor of those recalcitrant local groups.5

In examining the constitutionality of the
Lent-Kunzman Act, the court assumed the
State had no affirmative duty to correct school
racial imbalances which had been created by
residential paterns.® Nevertheless, it held that
the Lent-Kunzman law was invalid because
this statute created an “explicit and invidious
racial clagsification.” The court found that with
regard to educational policy in general under
New York law, the State commissioner of
education does not need the consent of elected
local school boards to implement policy. By
creating an exception to the broad supervisory
powers of the commissioner for the single
category of plans designed to alleviate racial
imbalance in the schools, the State made it
more difficult for minority persons ‘“to achieve
their goals”, without adequate justification for
the differential treatment. The statute thus
placed a special burden on minorities based
on their race alone.”

The U.S. Supreme Court dismissed the ap-
peal from Lee without opinion (with Justices
Burger, Black, and Harlan calling for further
argument).® The Supreme Court did, however,
consider a statute similar in wording to the
Lent-Kunzman Act and the proposed amend-
ment in North Carolina State Board of Edu-
cation v. Swann, 402 U.S. 43 (1971). The
Court’s opinion in this case makes it clear that

5Id. at 717. The court quotes several passages from (then)
State Senator Lent in support of this view.

8 Jd. at 714. The court recognized, however, in dictum that
a policy to overcome such imbalance, which was actively pur-
sued by New York State’s educational officials prior to the en-
actment of the statute considered in Lee was beneficial to the
education of majority and minority children. Id. Moreover,
earlier decisions of State and Federal courts upheld the
authority of the State to pursue such a policy even in the
absence of any constitutional requirement. Id. at 715. See
also discussion in Appendix B.

7Such special burdens had been held to be unconstitutional
by the Supreme Court in the landmark case of Hunter v.
Erickson, 393 U.S., 385 (1969) which struck down a statute
requiring fair housing ordinances, but no other ordinances, to
be subject to local referenda.

8 Lee v. Nyquist was followed in Bradley v. Milliken, 433 F.
24 897 (6th Cir. 1970). (Michigan law designed to obstruct
Detroit School Board desegregation plan held invalid) ; Sen
Francisco Unified School District v. Johnson, 3 Ca. 3d 937, 479
P. 2d 669, 92 Cal. Rptr. 309 (1971). (California statute pro-
hibiting involuntary transportation of pupils narrowly con-
strued to avoid invalidation as violative of 14th amendment),
and Keyes v. School Districc Number One, Denver, Colo.,
303 F. Supp. 279 (D. Colo. 1969.) (Rescission of voluntary de-
segregation plan by newly elected anti-integration board held
violation of 14th amendment). For further discussion of Keyes,
see infra pp. 50-51.

42

it would view this amendment, in the context
of de jure school segregation, as a limitation
on the rights protected by the 14th amendment.

While the litigation involved in Swann v.
Charlotte-Mecklenburg Board of Education?
was in process, the North Carolina Legislature
passed a law providing in part that:

No student shall be assigned or compelled to attend
any school on account of race, creed, color or national
origin, or for the purpose of creating a balance or ratio
of race, religion or national origin. Involuntary busing
of students in contravention of this article is prohibited,
and public funds shall not be used for any such bus-
ing.*®
The operation of this statute, known as the
Anti-Busing Law, had been enjoined by a three-
judge court. The Supreme Court affirmed. The
Court held that the statute violated the Fed-
eral Constitution insofar as it operated to ob-
struct the constitutionally required disestab-
lishment of a dual school system. In discussing
the statute’s failings, the Court reaffirmed the
need for school officials to consider race in
remedying segregation in schools.

The legislation before us flatly forbids assignment of
any student on account of race or for the purpose of
creating a racial balance or ratio in the schools. The
prohibition is absolute, and it would inescapably operate
to obstruct the remedies granted by the District Court
in the Swann case. But more important the statute
exploits an apparently neutral form to control school
assignment plans by directing that they be “color
blind”; that requirement, against the background of
segregation would render illusory the promise of
Brown v. Board of Education, 347 U.S. 483 (1954).
Just as the race of students must be considered in deter-
mining whether a constitutional violation has occurred,
so also must race be considered in formulating a
remedy. To forbid, at this stage, all assignments made
on the basis of race would deprive school authorities
of the one tool absolutely essential to fulfillment of
their constitutional obligation to eliminate existing
dual school systems.™
The Court stated also that prohibition of in-
voluntary school transportation could not stand
in the face of the constitutional requirement for
desegregation of the Charlotte School System.!?

Conclusion

By the adoption of the proposed amendment,
the constitutional objections to statutes, such as
those of New York and North Carolina, would

2402 U.S. 1 (1971).

©N.C. Gen. Stat. §115-176.1 (Supp. 1969).

1 North Carolina State Board of Education v. Swann, 402
U.S. 43, 45-6 (1971).

2Jd. at 46.



be moot. Thus, both Congress and the States
would have the authority, which they now lack,
to prevent school desegregation by means of
race-conscious pupil assignments. Even in the
absence of implementing legislation, the
amendment by its own force would probably
make such assignments susceptible to judicial
attack.

The amendment would inescapably have a
profound effect on efforts to achieve school
integration. In disestablishing de jure dual
school systems, the Supreme Court has charac-
terized race conscious assignments as ‘“the one
tool absolutely essential” to eliminate dual sys-
tems.’®* Unless the courts were to construe the
proposed amendment as relating only to assign-
ments made to overcome de facto school segre-
gation, it would seriously hamper or halt fur-
ther desegregation in the South.

In actual effect the amendment would bring
a halt to and reverse the principles which have
emerged in the past 5 years of school desegre-
gation litigation. Those developments have
been threefold: first, that de jure segregation
is to be eradicated “root and branch” and that
the necessary remedy to de jure segregation
must be conscious of the racial composition of
each school’s student body ; second, that de jure
segregation is to be found not only in the South
but in the North and other parts of the country
as well, where government involvement in seg-
regating schools has taken forms other than a
statutorily mandated dual school system;
third, that even where racially imbalanced
schools have not been created by government
action, the government as a matter of policy
should be free to assure an integrated educa-
tion. Moreover, these remedial principles have
not been directed solely at schools, but are
applicable to the whole range of problems
created by denials of equal protection.

It is conceivable schools could be desegre-
gated by some alternative to assignment by
race. Possible devices are construction of edu-
cational parks to be attended by children from
areas which are larger than attendance areas
currently used and which presumably could be
multiracial; planned socioeconomic integration
of schools which in some cases would involve
racial integration as an incidental effect; and

B Id
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creation of metropolitan school districts by
merging of city and suburban districts which
would result in better integrated school sys-
tems so long as attendance areas within the
system are not segregated by neighborhoods.

These alternatives cannot obscure the fact
that, inescapably, for a period, the passage of
this amendment would obstruct school integra-
tion. None of the possible alternatives is now
required by law except for the purpose of fur-
thering racial balance in the schools—a pur-
pose which may become impermissible after
passage of the proposed amendment. The pro-
posed amendment, while purportedly neutral,
in effect limits the 14th amendment’s present
ban on segregated schools.

II. SCHOOL DESEGREGATION—THE PAST
5 YEARS

The 1954 Supreme Court ruling that school
segregation sanctioned by State statutes vio-
lated the Equal Protection Clause of the 14th
amendment,’* was not the end, but rather the
beginning, of judicial efforts to eliminate dual
school systems. Various legal developments in
the area of school desegregation have occurred
during the past 5 years;'® with emphasis given
to the constitutional duty of school officials to
take affirmative measures to desegregate dual
school systems and the broadening concept of
de jure segregation.

A. Duty to Take Affirmative Action to Deseg-
regate Schools

In United States v. Jefferson County Board
of Education,'®* the U.S, Court of Appeals for
the Fifth Circuit ruled that a State has an
affirmative duty to eliminate the effects of de
jure or State imposed school segregation.”

At issue in Jefferson was the constitutionality

14 Brown v. Board of Education, 347 U.S. 483 (1954).
[Brown I]. One year later, the Court ordered that racially
nondiscriminatory school systems be created “with all deliberate
speed.” Brown v. Board of Education, 349 U.S. 294, 301
(1955). [Brown II]. .

15This discussion, however, is limited to student desegrega-
tion. Not treated is the desegregation of faculties and staffs,
a less controversial area, and one not affected by the proposed
constitutional amendment. There is a significant body of law
requiring teacher desegregation, which is well summarized in
Emerson, Haber, and Dorsen Political end Civil Rights in the
United States, Vol. 2 (third edition) (Supp. 1971) at 70-73.
(Hereinafter cited as Emerson, 1971 Supp.)

16372 F. 2d 836 (5th Cir. 1966), aff’d. on rehearing en banc,
380 F. 2d 385 (5th Cir. 1967), certa. denied sub. nom. Caddo
Parish School Bd. v. United States 389 U.S. 840 (1967).

171d. at 868.



of school desegregation plans drawn pursuant
to HEW guidelines. The guidelines were based
on free choice of schools and in upholding the
guidelines the court emphasized that freedom-
of-choice plans were acceptable only if they
actually resulted in integration.’®* The decree
issued by the Fifth Circuit dictated elements
which must be contained in a free choice plan
to assure a unitary school system. These in-
cluded mandatory annual exercise of choice,
with notice and explanation of the decision
involved, equalization of school facilities, main-
tenance of remedial programs, and desegrega-
tion of faculty and staff.

In 1968, the Supreme Court issued its first
significant school desegregation ruling involv-
ing the procedures used to implement Brown’s
desegregation requirement.® In Green v. School
Board of New Kent County,?® the Court essen-
tially adopted the position of the Fifth Circuit.
New Kent County, a rural Virginia County,
had operated a total of two schools, one black
and one white. In 1965, the school board
adopted a freedom-of-choice plan.

The board contended that by adopting the
plan, it had desegregated the school system in
compliance with the law, although there was
little actual integration. Using a results test,
the Court held that the mere existence of a
freedom-of-choice plan was insufficient, and
that Brown II > required that dual school sys-
tems be abolished.

School boards such as the respondent then operating
state-compelled dual systems were . . . clearly charged
with the affirmative duty to take whatever steps might
be necessary to convert to a unitary system in which

racial diserimination would be eliminated root and
branch.®

In ruling that mere freedom of choice is im-
permissible if it does not result in a “unitary
nonracial”’ school system, the Court did not
outline what steps a school board must take to

18 “Freedom of choice means the maximum amount of free-
dom and clearly understood choice in a bona fide unitary system
where schools are not white schools or Negro schools—just
schools.” Id. at 890.

¥ The Court had been silent on the question of school
segregation for a decade during which time virtually no progress
was made in desegregating southern school systems. U.S. Com-
mission on Civil Rights Southern School Desegregation 1966-
67 (1967).

2391 U.S. 430 (1968)

2t Supra note 14. See also Cooper v. Aaron, 358 U.S. 1
(1958) prohibiting segregation by virtue of State executive and
legislative action and ordering immediate desegregation of the
Little Rock, Ark. School System.

22 Supre note 20 at 437-38.
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desegregate, but left to the district courts the
responsibility of assessing the effectiveness of
desegregation plans. Such plans, the Court
stated, must promise “meaningful and immedi-
ate progress toward disestablishing state-im-
posed segregation.” 2 Without dictating the
means of desegregating a school system, the
Green decision clearly mandated that dilatory
tactics and tokenism were constitutional viola-
tions and that schools boards must take affirm-
ative measures to eliminate de jure segregation.

After the Green ruling, many school boards
continued to use tactics designed to avoid full
integration in light of the Court not yet having
addressed itself to the question of what meas-
ures a school board must take to produce a
unitary school system, nor having defined ‘“uni-
tary nonracial.” Subsequently, the circuit
courts of appeal rejected freedom-of-choice
plans which produced little integration.?* The
lengthiness of litigation, however, allowed most
school boards to use this system for the 1968-
69 school year. School boards then, with assist-
ance from the Department of Health, Educa-
tion, and Welfare, were compelled to prepare
desegregation plans utilizing school attendance
zones, pairing of schools, busing of pupils, etc.
In addition to rejecting “freedom of choice”,
circuit courts also prohibited the use of attend-
ance zones based on racially identified neigh-
borhood lines and which produced little
desegregation.?

In October 1969, the Supreme Court again
expressed its intolerance of measures that
either produced less than complete desegrega-
tion or delayed desegregation of school sys-
tems. In August 1969, the Fifth Circuit Court
of Appeals had granted a request by the De-
partment of Health, Education, and Welfare to

2 Jd. at 439.

2¢ Hall v. St. Helena Parish School Board, 417 F. 24 801
(5th Cir.) cert. denied, 396 U.S. 904 (1969); U.S. v. Hinds
C'o. School Board, 417 F. 2d 852 (5th Cir. 1969) ; Felder v.
Harnett County Board of Education, 409 T, 2d 1070 (4th Cir.
1969) ; Walker v. County School Board of Brunswick County,
413 F. 2d 53 (4th Cir. 1969) ; Jackson v. Marvell School Dis-
trict No. 22, 416 I". 2d 380 (8th Cir. 1969).

B United States v. Greenwood Municipal Separate School
District, 406 T'. 2d 1086 (5th Cir.) cert. denied, 395 U.S.
907 (1969) ; Henry v. Clarksdale Municipal Separate School
District, 409 F. 2d 682 (5th Cir.) cert. denied, 396 U.S. 940
(1969) ; United States v. Indianola Municipal Separate School
District, 410 F. 2d 626 (5th Cir. 1969), cert. denied, 396 U.S.
1011 (1970) ; Brewer v. School Board of Norfolk, 397 F. 2d
37, (4th Cir. 1968); Clark v. Board of Education of Little
Rock, 426 F. 2d 1035 (8th Cir. 1970); Monroe v. Board of
Commissioners of Jackson, 427 F. 2d 1005 (6th Cir. 1970).



delay by 1 year the implementation of desegre-
gation plans for 30 Mississippi school dis-
tricts.2®* When HEW’s plans were withdrawn,
no other desegregation measures were substi-
tuted. All of the districts affected would there-
fore continue using their old freedom-of-choice
plans,

In Alexander v. Holmes County Board of
Education,?” the Supreme Court reversed the
Court of Appeals delay, stating that:

. . continued operation of segregated schools under
a standard of allowing “all deliberate speed” for de-
segregation is no longer constitutionally permissible.
Under explicit holdings of this Court the obligation of
every school district is to terminate dual school systems
at once and to operate now and hereafter only unitary
schools.®

In Swann v. Charlotte-Mecklenburg Board
of Education,** the Supreme Court for the first
time considered the type of remedial action
needed to create a unitary school system. The
district court had appointed an expert to pre-
pare a plan for desegregating the Charlotte-
Mecklenburg School District. This plan, which
the district court ordered implemented, went
much further than the school board’s plan to-
ward achieving racial balance throughout the
system.®® The plan, as finally approved by the
district court and circuit court of appeals,
necessitated extensive busing of students’! In
upholding the expert’s plan, the Supreme Court
not only reaffirmed the duty of school boards
to take affirmative measures to eliminate dual
systems, but attempted to outline the type of
actions to be taken.’? The guidelines issued by
the Court dealt with four methods commonly
used to desegregate school systems:

1. Racial ratios, the Court ruled, may be
used as part of the remedy for eliminating
school segregation.

2. One-race schools are permitted in a dis-

trict if there are only “some small number’’s

of them and if they are shown not to be part

2 U.8. v. Hinds County School Board, 417 F. 2d 801 (5th
Cir. 1969).

27396 U.S. 19 (1969).

2B Jd. at 20.

2402 U.S. 1 (1971).

3 311 F. Supp. 265 (W.D. N.C. 1970).

31431 F. 2d 138 (4th Cir. 1970).

32 “The problems encountered by the distriet courts and courts
of appeals make plain that we should now try to amplify
guidelines, however incomplete and imperfect, for the assistance
of school authorities and courts.” Supra note 29 at 14.

8 Jd at 26,
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of de jure segregation. The Supreme Court
emphasized that district courts and school
authorities must attempt to eliminate such
schools. There is a presumption against the
constitutionality of these schools, and the
school authorities have the burden of pro-
viding “‘that their racial composition is not the
result of present or past discriminatory ac-
tion on their part.”’*

3. School attendance zones may be redrawn
in order to eliminate segregated schools. Raci-
ally neutral assignment plans may often be
inadequate to achieve desegregation. Zones
need not be contiguous, nor must they result in
students attending ‘“neighborhood schools” if
they are designed with the purpose and effect
of achieving nondiscriminatory assignments.

4. Transportation of students was treated
gingerly by the Supreme Court. Noting that
“[bJus transportation has been an integral
part of the public school system for years”,
the Court stated that ordering of busing is a
proper remedy in school desegregation cases.
The test of how much busing is permissible is
essentially one of reasonableness:

An objection to transportation of students may have
validity when the time or distance of travel is so great
as to either risk the health of the children or significant-
ly impinge on the educational process.*

The Swann decision, although it leaves many
issues untouched, is a major contribution to the
law of school desegregation, in that it sustains
the power of the district courts and school
authorities to take strong measures, including
those based especially on the race of students,
to eliminate de jure segregation.®’

B. Judicial Challenges to Race-Conscious
Remedial Action

In 1967, the U.S. Commission on Civil
Rights analyzed the many cases which chal-
lenged the right of State and local school offi-
cials to achieve school desegregation in the

3 JId.

% Jd. at 29.

88 Id. at 30-31.

37 In a companion case, Davis v. Board of School Commis-
gsioners of Mobile County, 402 U.S. 33 (1971), the Supreme
Court refused to uphold the desegregation plan of Mobile,
Ala. because it treated the predominantly black eastern sec-
tion of the metropolitan area as an isolated area, requiring no
busing to desegregate its elementary schools, all of which were
over 90 percent black. The Supreme Court remanded the case
to the Circuit Court of Appeals with instructions to consider
noncontiguous zoning and busing in order to fashion an

‘effective desegregation decree.



North and South by student assignment based
on the race of pupils involved. The Commis-
sion concluded that:

The Courts consistently have upheld actions at the
State or local level designed to eliminate or alleviate
racial imbalance in the public schools against the
charge by white parents that it is unconstitutional or
unlawful to take race into consideration.®

REMEDYING DE JURE SEGREGATION

In two recent school desegregation cases, the
Supreme Court explicitly affirmed the author-
ity of school boards to consider the race of
pupils in desegregating de jure school districts.
In McDaniel v. Barresi,® the Court reversed
an injunction against a school desegregation
plan granted by the Supreme Court of Georgia
because it treated students differently on the
basis of race, Chief Justice Burger, for the
Court, found that:

The Clarke County Board of Education, as part of its
affirmative duty to disestablish the dual school system,
properly took into account the race of its elementary
school children in drawing attendance lines. To have
done otherwise would have severely hampered the
board’s ability to deal effectively with the task at
hand.®

Justice Burger then referred to the affirma-
tive duty of school boards to eliminate racial
discrimination required by Green:

In this remedial process, steps will almost invariably
require that students be assigned ‘differently because of
their race’ . . . Any other approach would freeze the
status quo that is the very target of all desegregation
processes.

In Swann v. Charlotte-Mecklenburg Board
of Education ** the Supreme Court considered
two specific remedial measures that involved
assignments which take race into considera-
tion. One was the total use of racial quotas in
each school, toward which segregation efforts
should be aimed. The Court held that a court
could not require, as a matter of constitutional
right, any particular degree of racial balance
in each school. In this case, however, the
mathematical ratios were used as a “starting
point in the process of shaping a remedy,
rather than an inflexible requirement.” * Such
a use of racial ratios constituted a permissible

88 J.S. Commission on Civil Rights, Racial Isolation in the
Public Schools, pt. 1, at 234 (1967).

402 U.S. 39 (1971).

©rd. at 41,

agg.

2401 U.8. 1 (1971).
$I1d. at 25.
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equitable remedy for the circumstances of the
case.

The Supreme Court also considered the legal-
ity of the system of selection of attendance
areas used by the district court to disestablish
the dual school system. This system was clearly
designed to transfer students on the basis of
race. The Supreme Court discussed in some
detail the need for such remedial measures:

Absent a constitutional violation there there would
be no basis for judicially ordering assignment of stu-
dents on a racial basis. All things being equal, with no
history of discrimination, it might well be desirable to
assign pupils to schools nearest their homes. But all
things are not equal in a system that has been deliber-
ately constructed and maintained to enforce racial
segregation. The remedy for such segregation may be
administratively awkward, inconvenient, and even
bizarre in some situations and may impose burdens on
some; but all awkwardness and inconvenience cannot
be avoided in the interim period when remedial adjust-
ments are being made to eliminate the dual school
systems.

. Racially neutral assignment plans proposed
by school authorities to a district court may be in-
adequate; such plans may fail to counteract the con-
tinuing effects of past school segregation resulting
from discriminatory location of school sites or distor-
tion of school size in order to achieve or maintain an
artificial racial separation. When school authorities
present a district court with a loaded game board,
affirmative action in the form of remedial altering of
attendance zones is proper to achieve truly nondis-
criminatory assignments. In short, an assignment plan
is not acceptable simply because it appears to be
neutral4

Remedying Racial Imbalance

Lower court decisions have (affirmed in some
cases by the Supreme Court)* affirmed the
power of school officials to overcome de facto
school segregation, even though such action,
unlike the steps taken in Swann, has not been
held to be constitutionally required.

The power of the State to undo the effects
of school segregation has been broadly defined
in other decisions. In Jenkins v. Township of
Morris School District, No. A-117 (June 25,
1971)+¢ the Supreme Court of New Jersey
stated that the State commission of educa-

“41d. at 28.

% Lee v. Nyquist, Supra note 1 and School Committee of
Boston v. Board of Education, 352 Mass., 693, 227 N.E. 24 729
(1967) appeal dismissed, 389 U.S. 572 (1968).

4 Cited in Emerson, 1971 Supp. at 79-80.



tion had the power to ignore district bound-
aries to effectuate school integration.*”

State laws designed to overcome racial im-
balance in the schools have generally been
upheld as legitimate exercise of the State’s
police power. The Massachusetts Racial Im-
balance Act,*s which requires the withholding
of State funds from districts which do not
prepare and implement plans to eliminate
racial imbalance, was held constitutional in
School Committee of Boston V. Board of Edu-
cation.*®

Under the Illinois statute upheld in Tometz
v. Board of Education of Waukegan City
School District No. 61, *° the Illinois Superin-
tendent of Education has issued stringent
regulations requiring every school district to
achieve approximate racial balance in each
school, corresponding within 15 percent to the
racial composition of the school district. The
regulations provide for State and Federal fund
cutoffs for noncompliance. They have not yet
been subject to judicial challenge.®

C. De Jure v. De Facto Segregation

The distinction between de jure school segre-
gation—that imposed by law—and de facto
segregation—that which is not the result of
State law or purposeful discrimination by
school authorities—is one that has been drawn
by the courts in defining the type of school de-
segregation prohibited by the 14th amend-
ment.5? School desegregation rulings in the past

47 However, districting by the State which had the effect of
increasing racial imbalance but was dictated by legitimate
considerations unrelated to race was upheld in Wright v. Em-
poria City Council, 442 F. 2d 570 (4th Cir. 1971) and Spencer
v. Kugler, 362 F. Supp. 1235 (D. N.J. 1971).

48 Mass. Gen. Laws, Ch. 71 Sec. 37D (1965).

49 Supra note 45.

50 39 Ill. 24 593, 237, N.E. 2d 498 (1968).

5t Article “Illinois Desegregation Law is One of the Stiffest”
Washington Post, Dec. 13, 1971.

52 The leading case defining de facto segregation is Bell v.
School City of Gary; 213 F. Supp. 819, (N.D. Ind.), aff’'d, 324
F. 24 209 (7th Cir. 1963), cert. denied 377 U.S. 924 (1964)
where adventitious segregation in the schools of Gary, Ind.—
racially imbalanced because of the application of a neighbor-
hood school policy in the context of racially segregated hous-
ing patterns-—was challenged. The law does not require, said
the court, “that a school system developed on the neighbor-
hood school plan, honestly and conscientiously constructed
with no intention . . . to segregate the races, must be . . .
abandoned because the resulting effect is to have a racial
imbalance in certain schools where the district is populated
almost entirely by Negroes or whites.” Id. at 829.

See also, Gilliam v. School Board (Hopewell), 345 F. 2d 325
(4th Cir.), vacated and remanded on other grounds, 382 U.S.
103 (1965) ; Deal v. Cincinnati Board of Education, 369 F. 2d
55 (6th Cir. 1966) ; Downs v. Board of Education (Kansas
City), 336 F. 2d 988 (10th Cir, 1964). cert. denied, 380 U.S.
(1965).
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few years have construed almost all forms of
school segregation as de jure or have rejected
the de facto concept with increasing frequency.
The effect of these cases is to minimize the
significance of the de jure-de facto distinction.

1. The Distinction

The argument that only legally sanctioned
school segregation violates the Constitution is
based on the Supreme Court’s ruling in Brown
V. Board of Education I1.°° The cases before the
Court were all ones of the State sponsored and
required segregation, but the language of the
Court does not explicitly limit the holding of
Brown to State-compelled segregation:

Segregation of white and colored children in public

schools has a detrimental effect upon the colored chil-
dren. The impact is greater when it has the sanction
of the law; . . .5* (Emphasis added.)
The Court concluded “that in the field of pub-
lic education the doctrine of ‘separate but
equal’ has no place. Separate educational facili-
ties are inherently unequal.” %%

The Supreme Court has not heard a so-called
“de facto” school case, ¢ and there has been
disagreement among the circuit courts of ap-
peal whether the 14th amendment imposes a
duty upon school officials to correct adventi-
tious segregation. Four courts of appeals have
held that there is no such duty.’” These rulings
were all made at least 6 years ago, and at least
one circuit court of appeals, the Sixth, has
changed its position on the issue of de facto
segregation.®s

2. Abandonment of the De Facto Concept

During the past 5 years lower Federal court
decisions have virtually nullified the distinction
between de jure and de facto segregation by
expanding the de jure concept to include activi-

53 Supra note 14,

54 Jd. at 494.

55In 1958, the Supreme Court expressly prohibited school
segregation resulting from State executive, as well as legisla-
tive, action. Cooper v. daron 358 U.E. 1 (1958).

56 However, the Court granted certiorari to Keyes v. School
District No. 1, Denver, Colo., 303 F. Supp. 279 (D.Colo.
1969), Supplemental Findings and Conclusions, 303 F. Supp.
289 (D. Colo. 1969), a case involving de fecto segregation in
the Denver School System. (See discussion, infra).

57 Supre note 52.

68 The Sixth Circuit, in Davis v. District of Pontiac, 443 F.
2d 573 (6th Cir. 1971), distinguished Deal v. Cincinnati Board
of Education, supra note 52, on factual grounds and, in effect,
ordered the school board to overcome the effects of what
would have been termed de facto segregation 6 years earlier.




ties which several years ago would have been
termed de facto segregation.®®

There have not been any recent decisions
adopting this position, however, Rather than
rejecting the concept of de facto segregation,
courts have used factual analyses of the dis-
crimination before them to find that almost all
forms of school segregation are de jure, and,
therefore, in violation of the 14th amendment.

The most prevalent form of school segrega-
tion, other than that imposed by law, is segre-
gation which results from racial residential
patterns, As early as 1961, a Federal district
court held that the New Rochelle, New York
School Board could not maintain a segregated
school system which was based on racial resi-
dential districts.®® The court noted that prior
to 1949, school attendance zones had been
gerrymandered to isolate black children within
one school, and that the school board’s failure
to take affirmative measures to eliminate segre-
gation was a violation of the 14th amendment.
The court relied heavily on a broad interpreta-
tion of Brown, stating that it was premised on
the inherent inequality of segregated educa-
tion, rather than on the illegality of a State-
operated dual school system.

Other Federal courts have been slow in
adopting the view expressed in Taylor. It was
not until 1967 that the position that a school
board cannot use residential segregation as a
basis for school attendance zones became more
widely accepted.

In U.S. V. Jefferson County, Board of Educa-
tion, the court characterized segregation in the
South which results from residential patterns
as “pseudo de facto”. It stated:

Here school boards, utilizing the dual zoning system,
assigned Negro teachers to Negro schools and selected
Negro neighborhoods as suitable areas in which to
locate Negro schools. . . . Segregation resulting from
racially motivated gerrymandering is properly char-
acterized as ‘de jure' segregation. See Taylor v. Board
of Education of the City of New Rochelle, S.D., N.Y.
1961, 191 F. Supp. 181. The courts have had the power
to deal with this situation since Brown I. In Holland v.
Board of Public Instruction of Palm Beach County,
5th Circuit 1958, 258 F. 2d 730, although there was
no evidence of gerrymandering as such, the court
found that the board “maintained and enforced” a

89 U.S. Commission on Civil Rights, Racial Isolation in the
Public School, pt. 1, at 223-229 (1967).

® Taylor v. Board of Education of the City of New Rochelle
School District, 191 F. Supp. 181 (S.D. N.Y. 1961), 294 F.
24d 36, cert. denied, 368 U.S. 940 (1961).
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completely segregated system by using the neighbor-
hood plan to take advantage of racial residential
patterns.st

Affirmative use of exclusionary residential
patterns as a basis for pupil assignment has
been struck down in numerous other cases.®?
In Hobson v. Hansen, the Federal district
court for the District of Columbia found that
the District’s use of neighborhood school policy
as modified by the use of optional transfer
zones designed to permit white students living
in racially mixed neighborhoods to escape to an
all-white or majority white school violated the
14th amendment.

School boards have argued that they have
no obligation to correct a “de facto” system
inherited from their predecessors. This conten-
tion was rejected in U.S. v. School District 151
of Cook County.®* The district operated six
grammar schools Two, located in a pre-
dominantly black area of Cook County called
Phoenix, had “about 99 percent Negro” enroll-
ment, according to the court’s findings. The
other four schools were located in areas outside
of Phoenix which were “almost exclusively”
white.

The court of appeals affirmed findings that in
1964 defendants “inherited from their pre-
decessors a discriminatorily segregated school
system which defendants subsequently forti-
fied by affirmative and purposeful policies and
practices which effectually rendered de jure
the formerly extant de facto segregation.s
These policies and practices included drawing
of attendance zones, busing of pupils, and the
formulation of a plan to restructure the school
district. The court held that the board’s con-
duct constituted a violation of the 14th amend-
ment.

Other decisions have held that the use of a
neighborhood school plan, even without ra-
cially discriminatory motives, is unconstitu-
tional if such plan results in a high degree of
segregation.

One of the issues in Brewer V. School Board
of the City of Norfolk, Virginia, ¢ was the
gerrymandering of high school attendance

61372 F. 2d 836, 876 (5th Cir., 1966).

% Hobson v. Hansen, 269 F. Supp. 401, 403, 499, (D.C.D.C.
1967), aff’d. sub. nom. Smuck v. Hobson, 408 F, 2d 175 (D.C.
Cir. 1969).

404 F. 2d 1125 (7th Cir. 1968).

6 Jd. at 1131,




zones. The circuit court of appeals, in remand-
ing the case to the district court, instructed it
to determine:

. . . whether the racial patterns of the district result
from racial discrimination with regard to housing. If
residential racial discrimination exists, it is immaterial
that it results from private action. The school board
cannot build its exclusionary attendance areas upon
private racial discrimination. Assignment of pupils to
neighborhood schools is a sound concept, but it cannot
be approved if residence in a neighborhood is denied
to Negro pupils solely on the ground of color.66

In U.S. v. Board of Education, Independent
School District No. 1, Tulsa County, Okla-
homa,®” the court found that residential segre-
gation in Tulsa was partly the result of the use
of restrictive covenants prior to 1954. The im-
position of a neighborhood school policy upon
this residential pattern was one of the grounds
on which the school system was found to vio-
late the 14th amendment. The court dismissed
the relevancy of school officials’ intent in de-
signing the neighborhood school policy:

Before the “good faith” of the school administrators
becomes constitutionally relevant, it must first be
shown that the neighborhood plan has evolved from
racially neutral demographic and geographical con-
siderations.ss
Relying on Brewer, the court held that the at-
tendance zones were discriminatory from their
very inception.®®

Brewer and Tulsa go very far in broadening
the de facto concept, and, in effect, make it
meaningless. First, they hold that the discrim-
ination involved need not be that of the school
board and, second, even private diserimination,
if it is relied upon by a school board becomes
de jure in the sense that it falls within the
ambit of the 14th amendment.

Davis v. City of Pontiac ™ is similar to Dis-
trict 151 in its approach to the question of de
facto segregation. The district court found that
attendance zones and school construction were
used in conjunction with existing residential
segregation thus perpetuating a segregated
school system. As a result, the school board
was practicing de jure segregation:

Sins of omission can be as serious as sins of com-
mission. Where a Board of Education has contributed

% 397 F. 2d 37 (4th Cir. 1968).

@ Jd. at 41-42.

%7429 F. 24 1253 (10th Cir. 1970).

% Id. at 1258.

% I1d. at 1259.

70309 F. Supp. 784 (8.D. Mich. 1970), aff’d. 443 F. 2d 573
(6th Cir. 1971), cert. den. 404 U.S. 913 (1971).
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and played a major role in the development and
growth of a segregated situation, the Board is guilty
of de jure segregation. The fact that such came slowly
and surreptitiously rather than by legislative pro-
nouncement makes the situation no less evil.”2

In upholding the distriet court, the court of
appeals distinguished Deal (See p. 47 supra).
It cited Deal for the proposition that a school
district does not have a duty to act affirmatively
to eliminate racial segregation which is “not
attributable to school policies or practices and
is the result of housing patterns and other
forces over which the school administration
has no control.” 2 Here, however, there was a
“quantum of official discrimination” sufficient
to make the 14th amendment applicable.

The involvement of the school board in Davis
with the segregated housing patterns which
resulted in racially isolated schools was not
greater than that of a school board in most
areas. Although paying lip service to the de
facto-de jure distinction, the Dawis court’s
definition of impermissible conduct is no
stricter than that of Brewer or Twulsa, which
forbade reliance on private residential segrega-
tion in drawing school attendance zones.

In Bradley v. The School Board of the City
of Richmond,”® Judge Robert Merhige found
that the city of Richmond and the adjoining
counties engaged in de jure discrimination. The
practices to which he referred as constituting
de jure segregation were reliance on private dis-
criminatory housing patterns, school construc-
tion, and drawing of attendance zones, among
others. The court relied heavily on Brewer,
Davis, Tulsa and similar cases. Although the
relief ordered in the Richmond case, the con-
solidation of three school districts, was novel,
the reasoning through which de jure segrega-
tion was found was very traditional.

Several recent cases suggest that a distine-
tion between de facto and de jure segregation
is not legally valid, although none explicitly
holds that there is a constitutional prohibition
against de facto segregation. The court in the
Hobson case sets out the evils of segregation,
whatever its cause, de facto or de jure. Relying
on Brown I, it asgerts that separation is in-
herently unequal. The court, therefore, found
that de facto segregation harms minority

nId, at 741-42.

2443 F. 2d at 575.
73 338 F. Supp. 67 (E.D. Va, 1972).



group children, and that the Constitution re-
quires the court to make a “diligent judicial
search for justification.” "¢ The court found
no adequate justification for the existence of
de facto segregation and ordered the school
board to make use of alternatives and remedies
to counteract its evils. The Hobson case is not
as novel as it first appears, however. The Dis-
trict of Columbia had maintained a dual school
system until 1954, and Judge Wright's de
facto segregation would therefore be included
within the ambit of de jure as it has been
interpreted by many courts.

In Spangler v. Pasadena City Board of Edu-
cation,”® the court did not specifically discuss
the constitutional violations of segregation as
either de jure or de facto. In fact, the conclu-
sions of law blur this distinetion. The court
merely concludes that Brown I held that separ-
ation is inherently unequal; separation de-
prives minority students of their constitutional
rights. The use of the neighborhood school con-
cept and the policy against crosstown busing
were means by which the school board perpe-
trated violations of the 14th amendment.

Another case which rejects as spurious the
distinction between de jure and de facto segre-
gation is Crawford v. Board of Education of
The City of Las Angeles.”™ The court said that
each is merely a legal designation, and the duty
of the board is to grant and give to all students
an equal educational opportunity. The court
concluded that it is practically “impossible, in
the creation and maintenance of neighborhood
schools, and the mandating of attendance
thereat, which are in fact segregated, said
schools being created and maintained by tax
money, to have only de facto segregation.”””

Finally, one recent decision held that by fail-
ing to eliminate school segregation, whatever
its source, school authorities are acting con-
trary to the 14th amendment. At issue in San
Francisco Unified School District V. Johnson,™
was the construction of a State law restricting
busing. Emphasizing the result oriented deci-
sions of the Supreme Court, the Supreme Court

7 Supra note 62 at 508.

7311 F. Supp. 501 (C.D. Cal. 1970).

7 No. 822, 854, Cal. Sup Ct. filed Feb. 16, 1970.

7 See also Barksdale v. Springfie]d School Committee, 237
F. Supp. 543 (D. Mass. 1965).

7 San Francisco Unified School District v. Johnson, 3 Cal.
3d 937, 479 p. 2d 669, 92 Cal Rptr. 309 (1971).
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of California held that the State cannot act
to prevent the unification of segregated
schools—an action which often requires busing.
Relying in part on Reitman v. Mulkey,”® the
court stressed that, were the law to be so con-
strued as to create a barrier to desegregation,
the State would be involved in unconstitutional
racial discrimination.’® The court therefore
held that the statute applies only to methods
of transportation, and does not restrict pupil
assignment,

The Supreme Court recently granted cer-
tiorari in a Denver, Colorado school case in
which a central issue is the extent of a court’s
power to order elimination of so-called de
facto segregation. The lower court opinions
illustrate the present ambiguities of the de
facto controversy.

In Keyes V. School District No. 1, Denver,
Colorado, 3 the rescission of a voluntary plan
of desegregation for some Denver schools,
those in the Park Hills area of the city, by a
newly elected anti-integration board was held
to be an act of de jure segregation. The court
found that the usual innocent characteristic of
de facto segregation, e.g., site selection, attend-
ance, school construction, assignment of teach-
ers and the like, had been used wilfully by the
board to segregate and were therefore de jure.
The court issued a preliminary injunction bar-
ring implementation of the rescission.

In a subsequent ruling on the merits, the
court carefully drew a distinction between de
jure and de facto segregation. On the issue of
de jure segregation in the Park Hills schools,
the court found again for the plaintiff on the
integration plans. The court refused to find
de jure segregation in the operation of Denver
schools in other areas of the city, however, and
ruled that it did not have the authority to
order total school desegregation because
neither the Supreme Court nor the 10th Circuit
have held that de facto segregation violates the
Constitution.’? The elements of State imposed

387 U.S. 369 (1967).

% “Yet the state cannot constitutionally countenance ob.
structionism, for once the state undertakes to preserve de
facto segregation, or to hamper its removal, such state involve-
ment transforms the setting into one of de jure segregation.”
Supra note 78 at 958.

81303 F. Supp. 279 (D. Colo. 1969), Supplemental Findings
and Conclusions, 303 F. Supp. 289 (D. Colo. 1969).

%2 Keyes v. School District No. 1 of Denver, Colo.,
F. Supp. 61 (D. Colo., 1970).
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segregation which the court said must be
proven (and were not in this instance) in order
for it to be de jure were: purpose to segregate,
segregatory result, present segregation, and
causal connection between present injury and
past discrimination.®

In agreeing to hear the Keyes case, the
Supreme Court seems to be willing to grapple
with the issue of the distinction between de
facto and de jure segregation. In Swann v.
Charlotte-Mecklenburg Board of Education,
Chief Justice Burger was careful to limit the
ruling to “State enforced separation of races
in public schools”, or the dual school system.

We do not reach in this case the question whether
a showing that school segregation is a consequence
of other types of state action, without any discrimi-
natory action by the school authorities, is a constitu-
tional violation requiring remedial action by a school
desegregation decree. This case does not present that
question and we therefore do not decide it.84

In Keyes the Court will be faced not only
with the question of the validity of the de facto
concept, which has been greatly weakened by
lower court rulings, but additionally it will
have to define a school board’s duty, if any, to
overcome school racial imbalance which is not
the direct result of official racial discrimination.

D. Equalization of School Financing

The two recent decisions which came closest
to finding governmental responsibility for
purely de facto segregation, Keyes and Hobson,
emphasized the physical inequality of majority
and minority school facilities in Denver, Colo-
rado, and Washington, D.C.

An important and somewhat parallel devel-
opment during the past few years has been the
increasing number of challenges to the unequal
manner in which States finance public schools.
This issue relates to school desegregation inso-
far as one of the aims of school integration is
to provide equality of education regardless of
race.®®* However, this development in no way

8 Id. at T4-75.

8402 U.S. 1, 23 (1971). Although the Chief Justice was
careful to characterize Swann as a traditional de jure case,
the district court opinion discussed the patterns of racial resi-
dential segregation, documenting the involvement of local,
State, and Federal governments in the settlement patterns.
The district court found that the school board had located
schools and assigned pupils on the basis of these housing pat-
terns, and that “now is the time to stop acquiescing in those
patterns” 300 F. Supp. 1358, 1365-66, 1372, (W.D. N.C. 1969).

8 Hobson v. Hansen, supra note 62 at 31-32, and Keyes V.
School District Number 1, supra note 81 at 34-35.
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obviates the need for school desegregation
either as a legal or as a practical matter.

The principal case dealing with inequality in
school finances is Serrano v. Priest, 5 Cal. 3d
584, 487, P. 2d 1241, 96 Cal. Rptr. 601 (1971).
In Serrano the Supreme Court of California
held that the State’s system of financing public
schools, which is similar to that of most States,
violated the Equal Protection Clause of the Con-
stitution. Public schools were financed princi-
pally through local property taxes, raised by
each school district, and were supplemented by
State funds consisting of flat grants per child
plus equalization aid. This system resulted in
school expenditures in 1968-69 ranging from
$577.49 per pupil in one of the poorest districts
to $1,231.72 in one of the richest. These in-
equalities resulted mostly from the wide dis-
parity in the value of taxable property in each
district. For the same school year the poorer
district mentioned above had a property tax of
$5.48 per $100 of assessed valuation, while the
wealthy one taxed at a rate of only $2.38 per
$100. The California Supreme Court concluded
that a fundamental right of poor citizens—the
right to equal education—had been abridged
without compelling justification.®®

Inequalities in school financing have gener-
ally had an adverse effect on minority children
who tend to reside disproportionately in poorer
school districts which cannot spend as much on
schools as more affluent areas. For example,
in a recent New Jersey case, the court found
that the State’s disparities weighed heavily on
black and Puerto Rican families.®

Nevertheless, equalization of per pupil ex-
penditures may work to the disadvantage of
minority schools in some cases. Large urban
centers often have higher per pupil expendi-
tures (and costs) than rural or suburban dis-
tricts and equalization may be to their disad-
vantage.?® Secondly, available studies show that
per pupil school expenditures bear far less

8 Other cases reaching similar conclusions are Van Dusartz
v. Hatfield, 334 F. Supp. 870 (D. Minn. 1971) and Rodriquez v.
San Antonio Independent School District, 337 F. Supp. 280,
(W.D. Texas, 1971).

87 Robinson v. Cahill, No. L-18704-69 (Super. Ct. N.J. 1971).
While Jersey City, Paterson, and Camden spent under $900
per year per pupil, suburban expenditures were as high as
$1,454.

8 For example, Newark has a per pupil expenditure rate of
$1,121, less than the richest districts, but more than the poor-
est. Id.



relationship to student achievement than one
would expect.®® The role played by the composi-
tion of the student body seems to be far more
determinative of achievement.”® Insofar as
racial integration brings about socioeconomic
integration, it seems to be more important
than money in furthering the improvement of

82 See Schoetlle, The Equal Protection Clause in Public Edu-
cation, 71 Colum. L. Rev. 1355, 1378-1388 (1971) for a com-
prehensive review of current research and findings.

0 Id.
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the education of minority pupils who are now
attending low-income area schools.?® But most
important, equalization of finances does not
reach the issue faced by Brown V. Board of
Education—that in a society in which one race
has been stigmatized as inferior by a majority,
segregation by race imprints that stigma on
the young. Only the integration of education
can directly overcome the harm thus created.

9 Bqualization can of course facilitate integration by lessen-
ing disparities between schools attended.




APPENDIX B

RACE CONSCIOUS REMEDIES IN FIELDS
OTHER THAN EDUCATION

Race conscious policies are an essential ele-
ment of achieving equality for blacks and other
minorities. Such measures are used for three
different purposes, each one of which is essen-
tial in carrying out the purposes of the equal
protection clause.

I. MEASURES NECESSARY TO REMEDY
THE CONSEQUENCES OF ILLEGAL DIS-
CRIMINATION

As the United States Supreme Court ex-
pressly stated in North Carolina Board of Edu-
cation V. Swann, race conscious remedies are an
essential tool in undoing illegal school segrega-
tion, and, therefore, forbidding such remedies
would have the practical effect of repealing
Brown.

Race conscious remedies are an essential part
of undoing illegal discrimination in all areas—
not merely in education. Thus, for example, the
courts frequently require race conscious re-
cruitment policies as the remedy for illegal em-
ployment discrimination. In Local 53, Asbestos
Workers v. Vogler, 407 F. 2d 1047 (5th Cir.
1969), the Fifth Circuit upheld an order re-
quiring a labor union to provide for future
referral of blacks on an alternating basis with
whites. Comparable relief was recently upheld
by the Eighth Circuit in Carter v. Gallagher,
Civ. No. 71-1181, decided January 7, 1972 (8th
Cir en banc).

The thread which runs through these cases
is the finding that—as the Supreme Court
stated in North Carolina Board of Education V.
Swann—the remedy for discrimination against
a class must include compensatory relief for
that class. Therefore, measures which seem
discriminatory on their face, in fact are found
upon examination to be necessary to correct the
consequences of past discrimination.

1402 U.S. 43 (1971).
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The above cases pertain to hiring and re-
cruitment. Race conscious remedies for viola-
tion of Title VII of the Civil Rights Act of
1964,2 which forbids employment discrimina-
tion, have been required in other contexts as
well, such as undoing the effects of diserimin-
atory promotion practices. See, e.g., Papermak-
ers and Paperworkers, Local 189 V. United
States, 416 F. 2d 830 (5th Cir. 1969), cert. den.
397 U.S. 919 (1970) ; Quarles v. Philip Morris,
279, F. Supp. 505 (E.D. Va. 1968) .

The same principle is equally applicable in
relation to housing discrimination. Thus, for
example, in Gautreaux V. Chicago Housing Au-
thority, 304 F. Supp. 736 (N.D. Ill. 1969), the
court required that the Chicago Housing Au-
thority cease to place public housing principally
in areas of minority concentration, as a remedy
for past discrimination in the location of public
housing units. Here, again, a race conscious
remedy was found necessary to undo the mis-
chief of past racial discrimination.

II. MEASURES NECESSARY TO PREVENT
THE FUTURE OCCURRENCE OF ILLEGAL
DISCRIMINATION

In an enormous range of contexts, ‘“color-
blind” policies virtually assure discrimination.
The teaching of those court decisions which
have found that Northern style school segre-
gation is unconstitutional is that passive ac-
quiescence may produce segregation just as
surely as expressly discriminatory policies.

The need for race conscious affirmative meas-
ures to prevent the occurrence of discrimina-
tion in other contexts has been demonstrated
by many court decisions.

In the field of employment, the Supreme
Court recently held that the actual effect of em-
ployment practices, procedures, and tests upon
minorities is the concern under Title VII, and
that it is no defense that the employer was not

242 U.8.C. § 2000e (1970).




aware of, or did not intend, discriminatory
effects. Griggs v. Duke Power Co., 401 U.S.
424 (1971).

Another example from the employment field
is the race conscious affirmative action required
of Federal contractors under Executive Order
11246. The order requires careful continuing
assessment of the impact of employment prac-
tices upon minorities, and programs designed
specifically to recruit and upgrade minorities.

In the field of housing, it is no less clear that
colorblind policies may lead to discriminatory
consequences, For example, in Norwalk
CORE v. Norwalk Redevelopment Agency,
395 F. 2d 920 (2d Cir. 1968) the Second Cir-
cuit found that where the renewal agency
failed to take steps to neutralize the effects of
private housing market discrimination upon
minority displacees, it would itself be engaging
in discrimination as to the persons displaced.
Similarly, in Kennedy Park Homes Assn. V.
City of Lackawana, 318 F. Supp. 699 (W.D.
N.Y. 1970), aff’d, 436 F. 2d 108 (2d Cir. 1970),
cert, den., 401 U.S. 1010 (1971), the court
overturned certain restrictive zoning ordin-
ances noting that deprivation of equal housing
opportunity may occur “by sheer neglect or
thoughtlessness’ as well as by conscious design.

Yet another instance of the need for race
conscious scrutiny of the actual effects of ac-
tions arises in the field of voting. In Gaston
County V. United States, 395 U.S. 285 (1969),
the Supreme Court struck down ‘“fair and
impartial” administration of voter literacy
tests on the grounds that their practical con-
sequence was to discriminate against blacks
who had been relegated to inferior schooling
over the years. Colorblind use of literacy tests,
the Court held, “would serve only to perpetu-
ate these inequities in a different form.” Id. at
297,

III. MEASURES NECESSARY TO OVER-
COME RACIAL INEQUALITIES

The school desegregation measures adopted
by New York, Illinois, Massachusetts, and many
school districts around the Nation, are based on
the view that school segregation—whether or
not illegal—should be remedied in order to help
obtain equality for minorities. Such measures
as these, again, have been paralled by race
conscious measures in a variety of other fields,
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similarly aimed at undoing racial inequities.
It should be noted that such remedial measures
are a proper means of fulfilling the promise
of the equal protection clause. Thus, in Katzen-
bach v. Morgan, 384 U.S. 641 (1966), the
Supreme Court held that it was a valid exercise
of Congress’ authority under the equal pro-
tection clause, to forbid application of English
literacy voter tests to persons schooled in
Puerto Rico. This provision of the Voting
Rights Act, the Court held, was plainly adopted
to further the aims of the equal protection
clause since it would be “helpful in gaining
nondiscriminatory treatment in public services
for the entire Puerto Rican community.” Id. at
652,

A variety of other steps have been taken by
the Federal Government responsive to the
specific needs of minorities. In the field of
business and manpower, for example, the
special needs of minority businessmen have
received attention in Federal procurement poli-
cies as well as in special minority business
programs. With respect to manpower, the dis-
advantaged position of minorities is reflected
in the very definition of ‘“disadvantaged”,
which, for manpower program purposes, in-
cludes membership in a minority group among
the indicia of disadvantage.

In the field of housing and urban develop-
ment, Congress has recognized the need to
overcome patterns of racial concentration, and
the Department of Housing and Urban Develop-
ment (HUD) has responded on a variety of
fronts with requirements that recipients of
developmental assistance take remedial meas-
ures. In connection with water and sewer and
open space grants, for example, jurisdictions
must deliberately plan to assure that minorities
are able to secure adequate housing opportuni-
ties throughout the metropolitan area. Also, in
the location and the marketing of federally as-
sisted housing, HUD has made clear that
“neutral”, “colorblind” policies are unacceptable
since, too often, their practical effect is to adopt
and perpetuate existing discriminatory pat-
terns.

In a broad range of fields, Federal, State,
and local governments have been required by
the courts to adopt, or have voluntarily
adopted, measures which are based on express
recognition of the historically unequal position




of minorities, and of the need for special cor-
rective aetion to overcome such inequalities.

Such measures are not unfair and discrimin-
atory. On the contrary, given the history of dis-
crimination and disadvantage in which they
are set, they are essential in order to secure
equality.
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In the presence of disadvantage, to forbid
effective race conscious remedy is to repeal the
equal protection guarantee. The effect of the
proposed amendment, thus, would be that the
field of public education would stand alone, as
the one field in which equality is to be con-
doned and perpetuated.
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