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]_JXECUTORS ,OF 'THE "_-]STATE OF I_AX R. _[ORRIS_

,_ECE'_SED_ APPEI_ANTS

_e

ANDREW PARKER_ ET AL.

_9_ APPEAL FROM THE UI_ITED '_TA'TES DISTRIGT ffOURT

FOR THE DIgTI_IGT OF GOLUMBIA

,_RiF_ :FOR T-HE DISTRICT .0]_ COZ_I_B_IA P_DEWEL0]_o

MEN.T, L-AND AGENCY AND NATIONAL C/_PITAL PIdl.N-
1¢n_ C0MM_SSION

OP.II_ON BILLOW

The opinion of the three-judg_e d_strict coui_

4s ,reported at 117 _. Su_p. 705, Sub nora.

-_ehne_aer v. D_s_rict" of Golumbia (R. 45-76).

JURISDICTION

The judgment of the district court was entered

November 20_ 1953 (R: 83). The appeal was
(1)
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m

allowed December 21, 1953 (R. 84). The jurisdic-

tion of tiffs Court is invoked under 28 U. S. C.

1253. Probable jurisdiction was noted on _arch

8, 1954 (R. 89).

QUI_,STIONS PRESENTED

1. Whether Congress has power to authorize

the use of eminent domain in the acquisition of

real property for the execution of the District of

.Columbia Redevelopment Act, the purpose of

_vhieh is %o 'promote the pubhc health, safety,

morals, and welfare of the District of Columbia

by eliminating and preventing slum and sub-

standard housing conditions.

2. SVhether the Redevelopment Act can val-

idly provide for sale or lease of condemned prop-

erty %o private persons.

3. Whether Congress properly authorized the

execution of the redevelopment program on an

area basis to include any property, residential or

commercial, necessary %o eliminate the slum prob-

lem in the area, rather than authorizing the pro-

gram on an individual structure basis.

4. Whether in the enactment of the Redevelop-

ment _ct Congress properly delegated authority
.to administrative officials for the selection o_

property to be acquired in carrying out the pur-

pose of the Act.

STATUT _. INVOLVED

The District of Columbia Redevelopment Act of

1945, Act of August 2, 1946, e. 736, 60 Star. 790,



D. C: Code sees.5-701 to 5-719, is set out in the
Appendix to the Appellants' brief.

STATEMENT

Th_s is an appeal from a judgment of a three-

judge district court dismissing a complaint seek-

Lug to enjoin the condemnation of appellants'

property under the District of Columbia Redevel-

opment Act of 1945, Act of August 2, 1946, 60

Star. 790, ch. 736, D. C. Code sees. 5-701 to 5-719,

on the ground that the statute is unconstitutional

generally, and also as applied to appellants' par-

ticular property. The district court sustained the

constitutionality of the Act. The statutory pro-

visions, the administrative actions, and the facts

of the case basic to the present controversy may
be summarized as follows:

t. The District of Columbia Redevelopment

Act.--Section 2 of the Act sets out in detail the

circumstances requiring enactment of the legisla-

tion and the purposes sought to be accomplished.

It states: "It is hereby declared to be a matter of

legislutive determination that owing to techno-

logical and sociological changes, obsolete lay-out,

and other factors, conditions existing in the Dis-

trict o£ Columbia with respect to substandard"

housing mud blighted areas, including the use of

bnildings in alleys as dwellings for human habi-

tation, are injurious to the public health, safety,

morals, and welfare; and "it is hereby declared to

be the policy of the United States to protect and



promote the welfare of the inhabitantsof the seat

of the Government by eliminatingallsuch injuri-

ous conditionsby employing allmeans necessary

and appropriate for the purpose; * * * " Con-

gress then declared that control by regulatory

processes had proved inadequate and that in its

judgment it was necessary to acquh'e property

"by gift, purchase, or the use of eminerlt domain

to effectuatethe declaredpolicyby the discontin-

uance of the use for human habitationin the Dis-

trier of Columbia of substandard dwellings and

of buildings in alleys and blighted areas, and

thereby to eliminate the substandard housing

conditions and the communities in the inhabited

alleys and blighted areas in such District; and

it is necessary to modernize the planning and

development of such portions of such District."

Congress further found that these purposes could

not be accomplished by private enterprise alone,

without public participation in the planning and

financing of land assembly. It also detmunined

that for economic soundness of the redevelop-

ment, accomplishment of the necessary social and

economic benefits, and because of the relationship

of an urban area to other parts, sound redevel-

opment must be done in the light of comprehen-

sive planning for the District of Columbia and its

environs. The Section concludes that "the acqui-

sition and the assembly of real property and the

leasing or sale thereof for redevelopment pursu-

ant to a project area redevelopment plan, all as



provided in this Act, is hereby declared to be a
public use.'"

Section 4 establishes the Distriet of Columbia
Redevelopment Land Agency composed of five

members, two to be appointed by the President

and three by the District Commissioners, subject

to confirmation by the Senate. The Agency is

granted the power, among others, "to' further the

redevel6pment of blighted territory in the District

bf Columbia and the prevention, reduction, or

elimination of blighting factors or causes of blight

and for that purpose to acquire and assemble real

property by purchase, exchange, gift, dedication,

or eminent domain, * * *" (Section 5).

Section 6 (a) provides' that the National Capi-

tal Planning Commission _ (the "Planning Com-

mission") shall develop a comprehensive plan for

the District of Columbia. Preparation and adop-

tion of a redevelopment plan _or a particular

Formerly the National Capital Park and Planning Com-
mission. Its membership consists of the Chief of Engineers.
of the Army, the Engineer Commissioner of the District of
.Columbia, the Director of the National Park Service, the
Commissioner of Public Buildings, the Commissioner of Pub-
lic Roads, the chairmen of the committees on the District of
Columbia of the Senate and the I-_ouse of :Representatives,

and; in addition, five eminent citizens well qualified anti ex-

per.ienced .in city or regional planning,, to be .appointed by
the President, at least two of whom shall be bona fide resi-

dents of the District of Columbia or the environs, including
o_ 6f s_tch _esidents- w.ho, _hall be -ap]_ointed _rom. among
pob -]es_ that[ three nominees of the. Bo_rct of .Commissioners.
of _he Dlstme_ of Columbia. D.C. Code, see. 1-1002.



project area are provided for under procedures

to be describe4 later (inf,'a, pp. 6, 7-8).

After the real property in a project a_'ea has

been assembled, the Agency is authorized to trans-

fer to the appropriate bodies those parceis which

are to be used for public purposes such as stl'eets,

utilities, public buildings, recreational spaces and

schools (See. 7 (a)). The remainder of the area

is to be sold or leased, either as an enth'ety or

in separate parts, to a redevelopment company

or to individuals (See. 7 (b)). Preference is to

be given in this regard to private enterprise over

any public redevelopment company, consistently

with the public interest and the purposes of the

Act (See. 7 (g)). Section 7 (d) requires that

every sale or lease provide for carrying out the

redevelopment plan an4 "that no use shall be

made of any land or real property included in the

lease or sale nor any building or structure erected

thereon which does not conform to such approved

plan or approved modifications" thereof." The

Agency is authorised _o include other provisions

to assure conformance to the plan "including pro-

visions whereby the obligations to carry out and

conform to the project area plan shall run with

the land." Section 11 contains further provisions

for protection of the plan, particularly with refer-

ence to corporate matters.

The ttousing Act of 1949, Act of July 15, 19_9,

63 Star. 413, 42 1:[. S: C. 1441 e_ seq., providing

2or federal assistance to local redevelopment pro-



grams throughout the country, Contains amend:,
ments to' the District of Columbia 1%edevelopment
Act so as to enable the District agencies, to secure-

the benefits of the national program. The Hous-.

ing Act of 1954, Act of August 2, 1954, c. 649,

68 S_at. 590, contains' further amendments for

the same purpose.

2. The RedeVelopment Plan for Project Area

B.--This case relates to Project Area ]3, the first

project undertaken under the Act. A compre-

hensive plan for the District o£ Columbia and its

environs was prepared and published by the Plan-

ning Commission in 1950 (1%. 16). After the

completion of various other preliminary steps, the'

Planning Commission adopted a plan for the

Southwest 1%edevelopment Area and for Area ]3

as the first portion of that larger area to be

redeveloped2 A survey of A_.ea ]3 showed that

64.3% of the dwellings in the area were beyond

repair, 18.4% needed some major repairs, and only,

1,7.3% could be considered satisfactory. It further

appeared that 57.8% of the dwellings depended

upon outside toilets, 60.3% had no baths, 29.3%

had no electricity, 82.2% had no wash basin or

laundry tubs and 83.8% had no central heating.

The population o£ the area was 5012, of which

97.5% was Negro. (1%. 20.) The record contains

an affidavit by Dr. Seckinger, Director of I_ealth _or

2 Submitted herewith as a separate appendix are the resolu-
tions of the l_,lannlng Commission to which are attached the

plan and supporting documents, _
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the District of Columbia, describing the conditions

in the area and stating that from a public health

standpoint it is necessary to redevelop and re-

huild the area in question (R. 10-15A, 43-44).

The plan specified the boundaries of Area B

by metes and bounds, and allocated the use to

be made of the land for various purposes such

as residential, first commercial, second commer-

cial, public uses, expressway and streets, with

detailed provisions as to types of dwelling units,,

ere,, at least one-_d being low-rent housing with

a maximum rental of $17.00 per room per month

(R. 18-20, 22-26, 33-37; see also, the separate

appendix).

The Commissioners of the District of Columbia

held a public hearing after published notice and

on December 30, 1952, approved the plan which

was thereafter certified to the Redevelopment

Agency for execution (R. 21). The Agency ob-

tained funds and took steps preliminary to sale

or leasing of the area to a redeveloper (R. 21-23, 33).

3. Ths proveedi_gs i_ the present vase.--The

complaint allegedthat Max ]_on_is'owned prop-

erby at 712 Fourth Street S. W., which was im-

proved by a department storeand was not used as

a dwelling, residence,house or habitation; and

that defendants were proceeding or tln'eateningto

proceed to take the property under the redevel-

opment plan. The Act was assertedto be uncon-

stitutionalbecause itauthorized the taking of pri-

3 _ppellants have been substituted because of the death of

_ax ]_orris while this appeal was pending (R. 87).
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,rate property for private use. The administra-

tive actions were alleged to amo _u_t to a taking

Without due process of law because they author-

ized the taking of plaintiff's private commercial

property for private use, and, alternatively, it

was alleged that the threatened taking was not

authorized by the statute in certain particulars

(R. 14). The relief sought was an injunctioa

,against the taking of plaintiff's property, a judg-

ment declaring the Act to be unconsti.tu_tional, a

judgment declaring the Act as implemented by

_he plan to be unconstitutional as to the plaintiff,

and other relief (R. 4-5).

A three-judge court was constituted and a mo-

tion to dissolve that court was denied (R. 6-7, 41).

Appellees moved to dismiss or in the alternative

for summary judgment, attaching affidavits show-

ing the facts outlined above (R. 8-44). As already

stated, there was included the affidavit of Dr.

Daniel L. Seckinger, describing health conditions

in Area B, giving statistics as to the death rate

because of certain diseases, and stating the rea-

sons for his opinion that failure to redevelop this

area completely by exclusion of relatively few

bnildings would do much to nullify the effective-

ness of the redevelopment program (R. 10-13,

43-44). The district court filed a lengthy opinion

concluding that if the property is seized for the

purpose of eliminating or preventing slums

"'within the limitations and in accordance with

_he rules we have described, the fact that it may
315859--54------3
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be sold subsequently %o private persons does not

vitiate the valid_'ty of the seizure" (R. 45-76).

Judgment of dismissal was accordingly entered

and thisappeal followed (R. 83-85).

SIY_I_r2kl_Y OF AI%GU]_J_NT

Although it upheld the District of Columbia

Redevelopment Act against appellants' initial

challenge,the three-judge districtcourt declared

and suggested severelimitationswhich we believe

%o be unwarranted and which have not been

adopted by the highest courts of the seventeen states

which have sustained comparable redevelopment

legislation. See, e. g., Fodler v. ttousing Author-

i_y of Po_'$la_d# 198 Or. 205, 256 P. 2d 752. In

supporting the constitutionality of the Act, we

shall discuss the lower court's restrictions as

well as answer the appellants' original attack_

A

1. Since Congress is both the national and the

local legislature for the District of Columbia, it

clearly has general power to promote the health,

safety, morals, and welfare of the inhabitants of

the seat of the Government by striving to elimi-

nate and prevent slums and slum-breeding condi-

tions. This legislative purpose is universally

accepted today as a valid one, and it is also plain

that there is a close causal relationship between

substandard housing and blighted areas and the

growth of slum conditions, with all the injurious
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consequences they bring in their train. In the

national field, Congress has recognized the need

for area redevelopment programs in the Housing

Acts of 1949 and 1954; thirty-four states and four

territories have ena_..ted redevelopment legislation

comparable to the District of Columbia Act.

2. The power of eminent domain, involved

here, may be utilized by Congress whenever it is

necessary to acquire" property in the execution of

a proper federal purpose. Cf. General Con-

demnation Act of August 1, 1888, 25 Star. 357, 40

U. S. C. 257; Luxton v. North River Bridge Co., 153

U. S. 525, 529-530 ;Hanson Co. v. United States, 261

U. S. 581. If the Federal Government has constitu-

tional power to acquire property for a project or

program, then it follows that a taking would almost

always be for a_"public use"; and, in addition, a

Congressional declaration, as in the _edevelop-

merit Act, that the proposed use is "public" has

been held nearly immune from judicial scrutiny.

United States ex tel. T. V. A. v. Welch, 327 U. S.

546. _or the reason noted above, it is clear that

there is no occasion to overturn the general legisla-

tive finding of "public use" with respect to the Be-

development Act. The elimination and preven-

tion of slums and slum conditions is clearly a proper

function of a government concerned with mini-

mizing disease, delinquency, and injury, and with

increasing the opportunities for fruitful living.
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B

The fact that portions o£ the condemnedprop-
erty will be leased or sold to private developers
does not prevent acquisition of appellants' land
or make the use a "private" one. The Consti-

tat-ion does not require public occupation of

condemned property, and many cases have upheld

takings of land or materials for immediate private

possession where, on a larger view, the public use

or interest was dominant. See, e. g., Brown v.

United States, 263 U. S. 78; Highland v. Russell

Gar Go., 279 U. S. 253; T_,uston v. North River

Bridge Go., 153 U. S. 525. Under the Redevelop-

ment Act, the public is served and protected by

the clearanceof slums,the prevention of theirre-

turn, and by the availability of low-cost housing.

In addition, "public use" is presel_ved by the re-

strictions imposed on the purchasers and developers

who must continue to comply with the redevelop-

ment plan.
C

The key feature of the Redevelopment Act

(and of similar state legislation) is that the prob-

lem is viewed and treated on an area basis. The

needs of the area as a whole furnish both the

justification for this approach and the test by

which actions under the Act must be evaluated.

1. There is clearly adequate support for the

Congressional view that area planning and re-

development is appropriate and essential to attain

the goals of slum clearance and slum prevention.
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Earlier efforts employing regulatory and health
legislation, or limited to individual deteriorated
buildings, have not been successful, and for over
a decadeand a half federal and state legislation
in this fidd has turned to area redevelopment as
the most promising method. The legislatures
have believed that the goal of neighborhoods
which will not deteriorate into slums or near-

slums can be obtained only by adequate plam_ing
and redevelopment of the area as a whole. The

opinion of experts and of interested citizens

concurs. See, e. g., the Report of the President's

Advisory Committee on Government Housing

Policies and Programs (December 1953). State

court decisions are in accord that the "evil in-

heres not so much in this or that individual struc-

ture as in the character of a whole neighborhood

of dilapidated and unsanitary structures." Mat-

,ter of N. Y. City Housing Authority v. Muller)

270 N. Y. 333, 341, 1 N. E. 2d 153, 155.

2. Under the area test, commercial property,

even though it may not itself be deteriorated, can

plainly be taken as part of the execution of the

area plan. Individual structures cannot be left

free from the plan--to remain vested as immov-

able obstacles to proper replanning or potential

loci of deterioration.

3. Similarly, the Redevelopment Agency must

be free to take the fee title to the land. If that

were not done, it would normally be impossible to

assure the reconstruction and maintenance of the
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area as a healthy community, since the present
congel_iesof individual owners obviously cannot
be relied on for that purpose.

4. The same standard of the needs of the area-

as-a-whole shows that, despite the district court's
doubts, the redevelopment area neednot be limited
to those places on which slums now exist. Prop-
erly to rehabilitate and replan a neighborhood, so
that it will not at once recommence to go do_ul-
grade, requires sufficient space for residences,
commercial establishments, parks, recreational
facilities, and adequate thoroughfares, light, and
air. This could not be accomplished if the area
were strictly limited to present overcrowded, shnn
housing.

The record showsthat the dist_'ict involved here,
Project Area ]3, is now a slum and a blighted,
substandard area which needs rehabilitation and
renewal, and that the redevelopment plan con-
forms to and falls under the provisions of the Act.
The disbAet court's unfavorable observations

about the plan stemmed from its failure to employ
the test of the needs of the whole area.

D

The district court also erred in declaring a
broader standard of judioial view of condemna-
tions than is admissible under settled doctTine.

As noted above, the general Congressional declara-

tion in the Redevelopment Act that taldngs under

it axe for a "public use" is largely, if not entirely,
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_mmune from judicial scrutiny. And the settled
rule is that .the courts cannot inquire into the
necessity for condemning a particular piece of
property for a "public use." The amount of the
property taken, and the type of interest seized,
,are also free from review under the accepted
rules. A few lower courts have attempted to
broaden the scope of judicial inquiry, but these
efforts have not been successful. A broader rule

would entail practical difficulties and would cast
upon the courts the choices which Congress has
,declared should be made by the administrative

.agencies.

In the redevelopment field, these settled prin-

,ciples require the courts to abstain from attempt-

ing to oversee the boundaries of the projects, as

well as fr.om passing on the "necessity" for tak-

ing this or that structure.

E

The Redevelopment Act properly states the

purposes of acquisition and delegates to the ad_

ministrative authorities the details of selection

of particular properties to be acquired to serve

those purposes. Condemuat_on is not regulation

and, as with appropriations of money for govern-

mental purposes, very broad criteria are consti-

tutionally sufficient to guide the administrators.

But even if the standards appropriate to regula-

4ory legislation were applicable, the Act would be

valid. The criteria set forth in Section 2 ("Gen-
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eral Purposes") and elsewhere in the Act are

comparable to those in many l_ederal statutes

previously sustained. See, e. g., Lichte_" v. United

States, 334 U. S. 742, 785-786. In addition, there

are helpful general guides in the kindred legisla-

tion of thirty-four states which can properly be

used by the District of 0olumbia Agency. 0f.

Fahey v. Mallones, 332 U. S. 245, 250-253.

_I_GII3YI_NT

The district court has dismissed the complaint

and upheld the validity of the District of Colum-

bia Redevelopment Act as against appellants' at-

tack. The Government, of course, supports this

holding and will in this brief refute the challenge

which appellants renew here. But the eoui_ be-

low, while it sustained the statute's constitu-

%-ionality, also announced by way of quasi-dictu_

some limitations and restrictions which we be-

lieve to be erroneous and severely hobbling to

the redevelopment program. A major portion of

our argument will therefore be devoted to show-

ing that these limiting rules are unwarranted

and unnecessary to sustain the validity of the

Act. The highest 'courts of some seventeen

states _ have already upheld comparable re-

development statutes without imposing such re-

strictions, and_ in many cases these courts have ex-

pressly rejected contentions akin to those ae-

41_edevelopment programs have been adopted in some _4

states, the District of Columbia, and four territories.



17

tepted and espousedby the district com:t below.'

There is no reason why the District of Columbia
Acb---passed by Congress "to protect and pro-
mote the welfare of the inhabitants of the seat

5 See Matter o/New :Yor]_ City 2tousin_l Autl_ority v.

Muller, 270 N. g. 338, 1 _T. E. 2d 153;Murray v. Za Guardla_
291 N. Y. 320, 52 hT. E. 2d 884_ certiorari denied, 821 U. S.

771; I_as]_el v. ImpeZliteri, 306 N. Y. 73_ 115 N. E. 2d 659;

Opinion 2o the Goverowr, 76 R. I. 249, 69 2_. 2d 531; A_ootian

v;.Provicleqzoe Redevelop_ent Ageney_ 91 A. 2d 2l (R. I.) ;

State ex tel. B_usstle_ Cgty Solieltor v. Rich, 159 Ohio St.

t3, 110 N. g. 2d 778 ; Opinion of the Justices, 254 Ale. 3¢3_

48 So. 2d 757; Nashville Housing Authority v. City o/ Nash-

qoilte, 192 Tenn. 103_ 237 S. W. 24 946; Belovslcy v. Redevelop-

ment Authority_ 357 Pu. 329, 54 A. 2d 277; Sehene_ v. City

,of PittsSurgh_ 364 Pa. 31, 70 A. 2d 612; In _e Ed_zard J. Jef-

/ties Homes Housing Projeet, 306 Mich. 638, 11 N. W. 2d 272 ;.

In re Slv/_ Clearance in City of Detroit_ 331 Mich. 714, 50

lq. W. 2d 340 ; General Dexelopmen$ Corp. v. City of Detroit,

$22 Mich. 495, 33 _. W. 2d 919 ; Rowe v. Housin] Authority,

_20 2_rk. 698, 249 S. W. 2d 551; Zu_w v. City of Chieago_ 389

. IlL 114, 59 N. E. 2d 18; Chiea_7o Land Clearance Comm. v,

White, 411 Ill. 310, 104 1_. E. 2@236 ; People ex tel Gutkneeht

v. City of GMea_7o, 414 Ill. 600, 111 N. E. 2d 626 ; Redfern v.

Board o)_ Comcrdssioners of Jersey City_ 137 N. J. L. 356_ 59

A. 2d 641 ; Herzinge_ v. Mayor & City Cowacil o/ Baltiraore_

•203 Md. 49_ 98 A. 2d 87; Foe_ler v. Hous_ny A uPhority o/Port-

land_ 198 Or. 205, 256 P. 2d 752; Hunteq • v. Norfolk Redevel-

opment andHo_tsing Authority, 195 Va. 326_ 78 S. E. 2d 893;

Veliehkg v. City o/Nc_shua, 106A. 2d 571 (N. I-1.195_:) ; Gohld

Realty Co. v. City o/Ha_t]ord_ 104 A. 2d 365 (Conn, 1954) ;

_tate on In/. o/JOa_ton v. land Olearanee /or Redevelopment
A_thority, 270 S. W. 9d 44 (Mo._ July 1954) ;Zand Clearance

for Redevelopmeq_t Aq_thority v. City o.f St. Zouis_ 270 S. W.

.pd 58 (Me., Ju]y 1954) ; Croqrcr_ett v. City o] Po_.tlamd_ Sup.

Jud. Ct. o_ Maine, decided Sept. 3, 1954; see also Redevelop-

ment Agency o/Oity and County of San Franciseo_ 266 P. 2d
105 (Cal. App.) (Jan. 29, 1954).

Contr,: Adams v. Housing Authority o)¢ _ity o/ Dayton_,

Beach, 60 So. 2d 663 (Fla.) ; Housing Authority of the _ity
_f Atlanta v. Johnson, 209 Ga. 560, 7_: S. F,. 2d 891.

815859--_4------4
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of the Govmmment"--should receive a special

gloss making it much less effective than the legis-

lation adopted by the several States.

T:_:EDISTRICT 012 COLU!_IA I_EVELOP:M:ENT A(_T

IS CONSTITUTIOI_AL

_ppellants' complaint attacks the Act, on its

face, on two grounds (R. 3-4) : (a) that no com-

mercial property can validly be taken for re-

development purposes, and (b) that Congress has

invalidly permitted the lease or sale of the con-

demued property to private persons. In this

Court appellants add (c) a challenge to the suf-

ficiency of the legislative standards and (d)

adopt and expand the lower cmn't's doubts as to

the validity of redevelopment on an area. basis.

The district court rejected appellants' two origi-

nal blanket charges but in its lengthy opinion it

took special pains to declare or intimate (1) seri-

ous restrictions on the taking of the fee title to

laud encompassed in a project (R. 63), (2) a

broad s_andard of judlcia.1 review of the necessity

and propriety of takings for redevelopment pur-

poses (R. 59, 63--65), (3) a stern limitation,

if not prohibition, on the power to redevelop an

area upon only a part of which slums now exist

(R. 68-75), and, finally (4) a rejection and

narrowing of the legislative standards for author-

ization of a project (R. 69]/). None of these

points, whether made by the court below or by the

appellants, deserves the acceptance of this Court,

as we shall show in the course of presenting
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affirmatively the grounds for upholding the Re-
development Act.

A. CONGKESS lEAS G]_NERAL POWER TO PRO_0TE THE PUBLIC

HEALT]_ SAFETY_ 3/_0RAI_$_ AND W_LFARE OF THE DISTRICT OF

COLU_CIBIA BY ELIlY£I_NATING AND PREVENTING SLUiCeS, AND TO

USE ]D/'_II_E/qT DO3/AIN :FOR TI{AT PURPOS]_

1. In legislating" With respect to the District

of Columbia, Congress exercises both its "national

power" and the legislative power which may be

exercised by a state in dealing with its affairs.

Distric_ of Columb_ v. Tho_npson Co., 346 U. S.

100, 108; Atlantic Cleaners & Dyers v. United

States, 286 U. S. 427, 435. The protection of the

public health, safety, morals and welfare is, of

course, one of the fundamental goals of such

powers. In the Redevelopment Act, Congress

declared that conditions with respect to substand-

ard housing and blighted areas were injurious to

those interests and that its purpose was to elim-

inate all such injurious conditions. In reporting

the bill, the committees of both Houses of Con-

gress stated: "The prompt enactment of this bill

is necessary as an emergency measure. The job

of clearing Washington of its slums has been too

long delayed. It should be commenced immedi-

ately. Enactment of this legislation will be a long

forward step toward an objective with which no

one can quarrel; namely, the elimination o2 slum

conditions which should not be permitted to exist

in the Capital of the United States of America."

S. Rept. No. 591, 79th Cong., 1st sess., p. 5; I-I.
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Rept. No. 2465, 79th Cong., 2d sess.,p. 4. The
accomplishment of this purpose was obviously
a legiGmate subject of legislation for the Dish'ict.

]_oreover, the national interest in the elhnina-
tion of such conditions has been recognized by
Congress in the federal assistance furnished to
state and local redevelopment programs under
the ]_[ousing Act of 1949, Act of July 15, 1949,
63 Star. 413, 42 U. S. C. 1441 et seq., and, more

recently, in Title III ("Slum Clearance and

Urban Renewal") of the 1:rousing Act of 1954,

Act of August 2, 1954, Public Law 560, 83d Cong.,

68 Star. 590. General federal authority to aid

the improvement of housing conditions by grants,

credits, and loans was sustained by this Court in

Glevela_d v. U_ited States, 323 U. S. 329, as

applied to low-cost housing projects, the opinion

stating simply (323 U. S. at 333) : "Challenge of

the power of Congress to enact the Housing Act

must fail."

The Act referred to, the United States Housing

Act of 1937, Act of September 1, 1937, 50 Star. 888,

42 U. S. C. 1401, was intended to serve the purpose of

remedying "the unsafe and insanitary housing con-

ditions and the acute shortage of decent, safe, and

sanitary dwellings for families of low income, in

rural or urban communities, that are injurious to

_he health, safety, and morals of the citizens of the

Nation." Redevelopment programs have the same

basic objective of eliminating conditions with re-

spect to substandard housing and blighted areas
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'that are injurious to the public health, safety,

morals and welfare. Certainly, no proof is re-

.quired today of the relationship of substandard

housing and bligh{ed areas to the growth of slums.

and the spread of disease and crime and the con-

sequent disproportionate expenditure of public

funds for crime prevention and correction, the

treatment of juvenile delinquency and the main-

tenance of police, fire and ,accident protection.

See supra, pp. 7-% 9, i_sfra, pp. 31-39. There

can be no question but that the purposes of the

Redevelopment Act represent a proper subject

for the exercise of the authority of Congress

both in the national field and under its authority

to legislate for the District of Columbia. _

2. In general, the power of eminent domain

may be utilized by Congress as a means of acquir-

ing property in the execution of a proper federal

purpose. The authority to obtain property by

condemn, ation is not expressly granted to the

federal government in the Constitution. It exists

as an incident of sovereigmty and as one of the,

'_On redevelopment legislation, see, e. g., Riesenfield and
Easglund, Public Aid to Hous_ F aq_d Land Redevelopmeq_t,
"(1950) 34 Minn. L. l_ev. 6t0 ; Brown, Urba_ Redevelopment,.
(1949) 29 Boston Univ. L. Rev. 318; Robinson, A Ne_z, Era
InPub_ivHousi,ng, _Visc. L. Rev., 1949, p. 695 ; _obinson and
Weinstein, The Federal Governmeq_ and Ho_si/ng, Wise. L.
I_ev., 1952, p. 581 ; Msndelker, Public Purpose i_ Urba_ Re-
development, (1953) 28 Tulane L. l_ev. 96; Hi]l_ 2_eoen_
kg_x_ fflearanee and Urbaz_ Redevelopmen_ Zaws, (1952) 9.
Wash. snd Lee L. Rev. 173; Urban Redevelopment: Prob-
lems and Practises (1953 ed.).
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means of canting out the granted powers. Kohl

v. United States, 91 U. S. 367, 371; Gherol_ee

Nation v. Kansas Railway Go., 135 U. S. 64_l, 656;

Luxton v. No_C,h River Bridge Co., 153 U. S. 525,

529-530; Ghappell v. United States, 160 U. S. 499,

509-510; U_ited States v. Gettysburg Electric

By., 160 U. S. 668, 679. Like other incidental

powers, such as the power to create corporations,

it is not an independent substantive power but a

means by which primary objects are accom-

plished. "And whenever it becomes necessary,

for the accomplishment of any object within the

authority of 0ongress, to exercise the right of

eminent domain and take private lands, making

just compensation to the owners, Congress may

do this * * * " Zuxton v. No_'th River B._'idge

Go., 153 U. S. 525, 529-530. The power is neces-

sai_ so that the governmental function will not

be frustrated by an owner's unwillingness to sell.

Kohl v. U$_ited States, 91 U. S. 367, 371-372. The

reach of eminent domain must therefore be, and

is, as broad as the authority to acqlm'e property

by purchase; hence, it is constitutional to give

general power to federal officers to acquire prop-

erty by eminent domain whenever they are

authorized to purchase it for the particular

public purpose. Act of August 1, 1888, 25 Star.

357, 40 U. S. O. 257; _]_ppe_I v. United States,

160 U. S. 499, 511; Hanson Co. v. United States,

261 U. S. 581; United States v. Adve_'tising

Checking Bu$'eau, 20i 1_. 2d 770 (0. A. 7), and
cases there cited.
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The need to acquire property for a redevelop-

ment project obviously cannot be gainsaid, but

appellants question whether this is a "public

ase" within the l_ifth Amendment. Since the

power of eminent domain is but one of'the means

by which to acquire the needed property, the

<luestion of "public use" in federal condemnation

proceedings presents, in one aspect, simply the

issue of the constitutionality of the Act under

which the land is to be acquired. "If the Federal

'Government, under the Constitution, has power

to embark upon the project for which the land

is sought, then the use is a public one." Baxn_

idge v. United States, 101 1_. 24 295, 298 (C. A.

8); City of Oakland v. United States, 124 _. 2d

:959, 964 (C. A. 9), certiorari denied, 316 U. S.

679. The test is, then, whether Congress has

power to bring into being the project or program

which its legislation contemplates.

In the Redevelopment Act (See. 2), Congress

declared that the acquisition and assembly of real

property and its leasing or sale for redevelopment,

pursuant to a project area redevelopment plan,

"is hereby declared to be a public use." Such a

declaration does not, of course, conclude the

constitutional issue. But the decision of Congress

"is entitled to deference until it is shown to in-

volve an impossibility." Old Dominio_ Go. v,

United States, 269 U. S. 55, 66; United States e$

tel T. V. A. v. Welch, 327 U. S. 546, 552. For the
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reasons summarily stated supra, pp. 19-21, it is

clear that the purposes of the Redevelopment Act

are a proper subject of action by Congress as

legislature for the District of Columbia. Clear-

ance of slums leading to construction of substitute

low-rent housing projects--one of the prime lea-

hires of most redevelopment programs--has been

universally upheld in over thirty States as a

proper function of government which can be

implemented by use of the eminent domain power.

See Herzinger v. Mayor & Gity Counci_ of Balt_-

more, 203 ]_d. 49, 60, 98 A. 2d 87, 92; Riesen-

feld and Eastlund, P_.blie Aid to Housing and

Land Redevelopment, (1950) 34 _inn. L. Rev.

610,634-5. This has been the holding in the Dish'ict

of Columbia (Keyes v. U_gted States, 119 F. 2d 444

.(C. A. D. C.), certiorari denied, 314 U. S. 636) and

the court below accepted that ruling (R. 52).' By

the same token, there is plainly adequate suppm"c

for similar public intervention in the clear,race

of slum-breeding conditions and substitution of

an area of residences of varied types and values

(aud other structures) which will not deteriorate

to slum level. Prevention of slum and slum-

breeding conditions, through the replanning and

redevelopment of blighted areas and regions of

• • The redevelopment plan for P.roject Axea B, involved
here_ speeit_es that one-third of the dwellh_ be _or low rent

There is also no doubt as to the validity of the portion of
the plan providing for the acquisition of land for public
buildings, roads, schools_ parks_ etc. See 1_. 52.
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substandard housing conditions, is another admis-
sible goal for a government. In short, "the end
to be attained by this proposed use, as provided
for by the act of Congress, is legitimate, and lies
within the scope of the Constitution." U_ited

States v. Gettysburg Electric Ry., 160 U. S. 668,

681. 8

_. ME rAC_ rgAT r0n_m_s or w_ COgO_N_D rnor_RTr wn_
_ _AS_D O_ SOLD_0 e_ZV_ D_WLOV_S DO_SNO_ _T
AcQmsx_oN or _ LA_D

The primary basis of appellants' attack upon

the Act is the fact that after the land in the

area is acquired and cleared, and appropriate

portions set aside for public facilities, the re-

mainder will, if feasible, be leased or sold to pri-

vate individuals or corporations for redevelop-

ment according to the plan. This, it is argued

(App. Br. 7-11), constitutes no more than con-

_lemnation of the land from one private owner to

sell to another for his own uses.

The argument, which was overtly rejected by

the district court (R. 60), ignores the funda-

mental purpose of the undertaking and errone-

ously assumes that "public use" is narrowly re-

stricted to physical occupation by the public. The

Federal Constitution does not impose any such

restriction upon the power of eminent domain.

On the contrary, the power may be exercised in

8 The court below did not, in terms, hold the legislative pur-
poses invalid (see R. 58-59), but the conditions imposed or
intimated by the court (discussed below) may well prevent
the attainment of these congressional objectives.

315859--54------5
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any manner appropriate to the accomplishment

of authorized federal purposes. There are many

instances where it is desirable, if not essential, to

bansfer to private ownership land condemned in

connection with federal projects. Brown v.

United States, 263 U. S. 78, where land was con-

demued as a substitute site for a portion of a

town to be flooded by a federal reservoh', is typi-

cal of many instances where the fm'nishing of a

substitute is the most reasonable method of pro-

_iding compensation. In U_dted States v. Miller,

317 U. S. 369, the land was condemned hi order

to relocate a railroad line flooded by the waters

of Shasta Dam. See also Woodvillc v. U_gted

States, 152 F. 2d 735 (0. A. 10), certiorari denied,

328 U. S. 842. United States ex tel. T. V. A. v.

Welch, 327 U. S. 546, upheld the taking of land

because it would be isolated by flooding of a high-

way and the most practical solution was to in-

clude the lands in the Great Smoky _ountains

i_ational Park. The Court said (p. 554): "And

when serious problems are created by ik_ public

projects, the Goveimment is not barred from mak-

ing a common sense adjustment in the interest of

all the public. Brown v. United S_ates, 263 U. S.

78."

The need for war materials produced many

,examples of condemnation or requisition in which

the public purpose was served through the

medium of private enterprise. Thus, in U_ited

States v. 243.22 Acres of Lined, 129 F. 2d 678,
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,683 (C. A. 2), certiorari denied, 317 U. S. 698, the

:court held that proof that the land con4emned

would be leased with am option to purchase to

Republic Aviation Corporation, which was en-

gaged in the manufacture of airplanes for the

Governn_ent, constitu-ted no. defense to the taking.

Shnilarly, the c0n:demnation of lan¢_ for the pur-

pose of the expansion of the facilities of a com-

pany producing steel forgings for naval purposes

was sustained in United States v. Mari_, 136 1%

2d 388, 389 (C. A. 9), the court saying, "Congress

:may employ or authorize the employment of any

.a_propriate means to serve a legitimate public

,end. Luxton v. North River Bridge Co., 153 U. S.

525, 529, 530; Highland v. Russell Car Co., 279

_U. S, 253. ''_ In _he Highland case, this Court

,_tated C279 U. S. at 260) that the taking of coal

for use by a private manufacturer in the produc-

tion of snow plows to be sold to' railroads during

.the war would be a public ,use. _° That the Consti-

.tu_ion does not require the Government to use

,o_ occupy condemned land when the public pur-

pose can be accomplished more reasonably by

As the Court knows, leases _nd sales of l_nd and plants
to w_r coutr_etors was .not uncommon during _¥orld W_r II.

_oSee also Uq_ited States v. 15.38 Acres of Laq_d i_ New

:U¢stle County, 61 F. Supp. 937 (D. DeL), where _n easement
was taken for a railroad spur to serve a military air bus% anti
_U_ited States v. -Gertcd_ I_tdrests i_ Za_d Sit, re i_ Frcn_-

_i_ Goun_y_ II_., 58 F- Supp 739, ,(E. D_ Ill.), where 'an ease-
ment w,as _aken for a pipe line to supply _natnral gas to a
manu_dcturing • plant' making War supplies.
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means of private operation is also apparent from

the established rule that the eminent domain

power may in appropriate ch'cumstances be given

to private corporations. Z_xton v. North Rive_"

Bridge Go., 153 U. S. 525. _anv of the count_'y's

raih'oads, and some other utilities, could not have

been built without exercise of this authority.

The health and welfare aims of the Redevelop-

ment Act are, as we have noted (supra, pp. 19-21,

24), clearly legitimate. They will be accomplished

primarily by the assembly of the land in the proj-

ect area, the clearance of sb:uctures, and the re-

planning of the area. Slums and slum-breeding

conditions,with allthatthey entail,are %0 be elim-

inated and prevented; and Congress has found

that if%hiscan be adequately done (in the partic-

ular instance) by private enterprise, the Redevel-

opment Agency is pre£erably to employ that

means. See Section 7 (g). To characterize such

an undertaking as simply a real estate promotion

(see App. Br. 6, 8-9) is to ignore both the de-

clared Congressional ptu'poses and the essential

requirements of the Act. The elimination of the

injurious conditions by such assembly and replan-

ning is itself justification for the project. But the

Act goes further. The lessee or purchaser is not

given a free hand to deal with the property as he

wishes. Instead, he is expressly requi_ed to con-

fol_n to the redevelopment plan. His obligations

in this regard must run with the land, and other

detailed provisions are made for protection of the
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plan (Sections 7 (d), (e), (h), 11). Congress has

.thus made specific and detailed provisions for

such continuing supervision as is necessary to _

assure the attainment of its objectives. In the

light of these controls, it would surely be an inva-

sion of the legislative domain for the courts to

reject Congress' choice of private enterprise as

the instrument of redevelopment and to insist that

only public agencies can be employed.

The overwhelming majority of state courts

which have considered similar redevelopment

statutes (see fn. 5, supra, p. 17) have rejected

the constitutional attack based upon the fact that,

after assembly, the land may or will be sold to

private interests. These decisions have, in the

main, emphasized two considerations: First, that

the assembly and clearance of the land accom-

plishes the public purpose and the sale to private

interests is purely an incident to the basic pro-

gram; public ownership is not required to con-

tinue for a longer time than is necessary for the

accomplishment of the public purpose. E. g.,

Belovsky v. Redevelopment Authority, 357 Pa.

329, 54 A. 2d 277; Rowe v. Housing Authority, 220

Ark. 698, 249 S. W. 2d 551; Foeller v. Housing

Authority of Portland, 198 Or. 205, 233-234, 236,

240-243, 256 P. 2d 752, 766-767, 769-770; Crommet_

v. City of Portland, Sup. Jud. Ct. of Maine (Sept. 3,

1954) ; State on Inf. of Dalton v. Land Clearance

for Redevelopment Authority, 270 S. "W. 2d 44,

50==51 (Mo., July 1954). Another. considera-
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tion which has beenstressed is that, in view of the
requh'ement that the propel_y shall be developed
and used in accordance with the redevelopment

plan for the purpose of preventing a reversionor

deterioration to slum conditions, the public use for

which the land was taken continues after the

property is transferred to private persons and

"the public purposes for which the land was

taken are still being accomplished." E. g.,

VeEshkc_ v. City of Nashua, 106 A. 2d 571, 574:

(N. H. 1954:) ; Gohld Realty Co. v. City of Hard-

ford, 104: A. 24 365, 369-370 (Conn. 1954:); Ch/-

eago Land Clearance Comm. v. White, 411 Ill.

310, 316,104 lq. E. 2d 236; Zm_d Clem'anee for Rede-

velopment Autho_'#y v. City of St. Louis, 270 S. W.

24 58, 65 (M:o., July 1954:). :Both factors are, of

course, integral to the District of Columbia Act.

¢. co_ormssco_ v_Lr A_OraZE _ EXECUTmN OF_nm
I_EDE*v_0P_T PEOGllA_ Ol_" Ai_ AItEA BASIS_ INCLUDING T_I:E

The key feature of the redevelopment pro-

gram_the essential characteristic which forms the

concept and sustains its validity--is that the

problem is resolved on the basis of a "project

area," which is defined as an area of such extent

and location as may be adopted as an appropri-

ate unit of redevelopment planning for a redevel-

opment project (See. 3 (j)). There is express

Congressional recogniGon of the social fact that

injurious Slum, slum-breeding, and substandard

conditions are caused by a combination of many
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factors, including obsolete layout, and that "con-
trol by regulatory processes" has "proved in-
adequate and insufficient to remedy the evils"
(See. 2); the inadequacy of the structure-by-
structure approach, through enforcement of
health laws and the condemnation of particular
buildings, is thus given by Congress as a major
reason for embarking upon this program. And
the entire Act is premised upon execution of its
purposes in terms of a project area. Section 6

(b) provides for adoption by the Planning Com-

mission "of the boundaries of the pro_ect area

proposed by it" and the approval of such boun-

daries by the District Commissioners. The Sec-

tion then contemplates the adoption and approval

"of the redevelopment plan of the project area

which shall contain a site and use plan for the

redevelopment of the area." The remaining pro-

visions of the Act are all couched in terms of the

proceedings to be taken with reference to the

project area as an entity.

The concept and imphcations of a project area

and redevelopment plan have drawn severe fire

in the opinion below which appears to attempt,

directly and indirectly, to circumscribe the rede-

velopment program as a whole and, in particular,

to cast grave doubt on the plan for Project Area

B which encompasses appellants' property. In

our view, the court's strictures and restrictions

stem from a fundamental failure to view the

problem as a whole in its proper setting (see
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infr¢, pp. 3_46), as well as from an erroneous

conception of the role of the judiciar#y# in .this field
(discussed in Point D, i_#'a, pp. qd_i_.

1. There is adequate suppor_ for the Congres-

sional view Shat a_'ea planning is appropriate

and esse_tial to atCaiq_ the goals of slum deag"-

ance and slum prevention.

(a). Because it was not satisfied _dth earlier

efforts to solve the problem of detrimental sub-

standard housing and blighted areas by regula-

tory action or by public low-cost housing projects,

Congress discarded the piecemeal or the individ-

ual-struettu'e approach and sought to attain its

goal by replanning and redeveloping the whole

of substantial areas. This is in full accord with

the trend of federal and state legislation relating

to the elimination and prevention of slums and

substandard living conditions.

That the nation's slum problem extended far

beyond individual houses was recognized by Con-

gress a decade and half ago in the United States

1:lousing Act of 1937, Act of September 1, 1937,

50 Star. 888, 42 U. S. C. 1401, where it defined

"slum" as "any area where dwellings predomi-

nate which, by reason of dilapidation, overcrowd-

ing, faulty aiTangement or design, lack of

ventilation, light or sanitation facilities, or any

combination of these factors, are detrimental to

safety, health, or morals." Subsequent experience

amply confn'med the fact that the causes of slums

are not limited to, and caamot be reached through
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sole concentration on, the individual dilapidated
house, but that an area approach was essential to
attack the problem successfully. ]_[ence, the

ttousing Act of 1949, Act of July 15, 1949, 63

Star. 413, 420, 42 U. S. C. 1441, 1460 (c), provided

that a "project" might include

(1) acquisition of (i) a slum area or a

deteriorated or deteriorating area which is-

predominantly residential in character, or

(it) any other deteriorated or deteriorating

area which is to be developed or redevel-

bped for predominantly residential uses, or

(iii) land which is predominantly open and

which because of obsolete platting, diver-

sity o£ ownership, deterioration o£ struc-

tures or of site improvements, or otherwise

substantially impairs or arrests the sound

growth of the community and which is to

be developed for predominantly residential

uses, or (iv) open land necessary for sound

community growth which is to be developed

for predominantly xesidential uses * * *"

(2) demolition and removal of buildings

and improvements; (3) installation, con-

struction, or reconstruction of streets,

utilities, and other site improvements

essential to the preparation o£ sites for

uses in accordance with the redevelopment
plan; and (4) making the land available

for development or redevelopment by pri-

vate enterprise or public agencies (includ-

ing sale, initial leasing, or retention by the

local public agency itself) at its fair value

for uses in accordance with the redevelop_
ment plan.
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The entire subject was recently reexamined by

Congress, resulting in the Housing Act of 1954,

Act of August 2, 1954, 68 Star. 590, which ex-

panded the scope of general federal redevelop-

ment activities, adopted the broader term "Slum

Clearance and Urban Renewal" in Title III,

and enlarged the term "project". _1

n The 1949 _ousing Act was amended by Section 311 to
provide:

"(c) turban renewal project' or Cproject' may include
undertaldngs and activities of a local public agency in an
urban renewal area for the.elhnination and for the preven-
tion of the development oz- spread of slums and blight, and

may involve slum clearance and redevelopment in an urban
renewal area, or rehabilitation or conservation in an urban

renewal area, or any combination oz"part thereof, in accord-
ance with such urban renewal plan. For the purposes of this
subsection, Cslum clearance and redevelopment' may include
(1) acquisition of (i) a slum area or a deteriorated or deteri-
orating area, or (ii) land which is predomhmntly open and

which because of obsolete platting, diversity of ownership,
deterioration of structures or of site improvements, or other-

wise, substantially lmpaiz_ or arrests the sound _'owth of
the community, or (iii) open land necessary for sound com-
munity growth which is to be developed for predominantly
residential uses: Provldcd, That the requirement in para-
graph (a) of this section that the area be a slum area or a
blighted, deteriorated, or deteriorating area shall not be
applicable inthe case of an open land project: A_d provident.
furSher, That financial assistance shall not be extended under
this title for any project involving slura clearance and rede-
vslopment of an area which is not clearly predominantly
residential in character unless such area is to be redeveloped
for predominantly residential uses, except that, where such
an area which is not predominantly residential in character

contains a substantial number of slum, blighted, deteriorated,
or deteriorating dwellings or other living accommodations,
the elimination of which would tend to promote the public
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The President's messageof January 25, 195A_
on the housing program, had emphasized the
necessity of eliminating the causes of slum and

blight (H. Dec. No. 306, 83d Cong., 2d sess.).

The Congressional Committees likewise stressed

health, safety and welfare in the locality involved and such
area is not appropriate for redevelopment for predominantly
residential uses, the _dministrator may extend financial as-
sistance for such a project, but the aggregate of the capital
grants made pursuant to this title with respect to such proj-
ects shall not exceed 10 per centum of the total amount of cap-
ital grants authorized by this title; (_) demolition and remov-

al ofbufldings and improvements; (3) installation, construc-
tion, or reconstruction of streets, utilities, parks, playgrounds,
and other improvements necessary for carrying out in the
area the urban renewal objectives of this title in accordance
with the urban renewal plan; and (4) making the land avail-
able for development or redevelopment by private enterprise,

or public agencies (including sale, initial leasing, or retention
by the local public agency itself) at its fair value for uses
_n accordance with the urban renewal plan. For the pur-

poses of this subsection, _rehabilitation' or _conservation' may
include the restoration and renewal of a blighted, deteri-

orated_ or deteriorating area by (1) carrying out plans for

a program of voluntary repair and rehabilitation of build-
ings or other improvements in accordance with the urban

renewal plan; (5) acquisition of real property and demoli-
tion or removal of buildings and improvements thereon where

necessary to eliminate m_healthful, insanitary or unsafe con-
ditions_ lessen density, eliminate obsolete or other uses detri-
mental to the public welfare, or to otherwise remove or
prevent the spread of blight or dsterioration, or to provide,
land for needed public facilities; (3) installation, construc-
tion, or reconstruction, of such improvements as are described

in clause (3) of the preceding sentence; and (_) the disposi-
tion of any property acquired in such urban renewal area'
(including sale, initial leasing, or retention by the local pub-
lic agency itself) at its fair value for uses in accordance with
_he urban renewal plan."
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the importance of attacking the cause of slums

and urban blight and not merely the symptoms

(1=[. Rep. No. 1429, 83d Cong., 2d sess., pp. 2,

13-14, 22-24, 51-52; S. Rep. No. 1472, 83d Cong.,

2d sess., pp. 7, 2_-25, 35--36, 78-79). The 1:louse

Report stated (p. 23) :

It should be pointed out that in many

cases, rehabilitation of dwellings alone
would not reestal_lish a deteriorated area

as a sound neighborhood, as older deterio-

rated neighborhoods frequently are char-

acterized by the poor condition of their

streets and alleys, the lack of adequate

sewers, poor lighting, the almost complete

lack of playg_counds, parks, or other open

spaces, and by old and inadequate school

buildings. Parks, playgrounds, and other
recreation areas are thus essential to the

reestablishment and maintenance of healthy

neighborhoods. Also, streets, alleys, side-

walks, street lights, and other improve-

ments must be restored and rehabilitated
to meet modern needs in order to achieve

sound and lasting rehabilitation and con-

servation objectives.

As noted above (fins. 4, 5, supra, pp. 16-17), the

_tates have been keeping apace. Thirty-four states

and four territories have adopted redevelopment

legislation similar to the District of Columbia Act

now before the Com_, and have thus indicated

_hat in their view the vice of urban blight can

and should be attacked by area-wide plans. The

:stark fact that almost ttn'ee-quarters of the state
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legislatures are in accord with Congress goes far
to demonstrate the reasonabIenessof their joint
" ,

VIEW.

(b). Expert opinion also concurs. The 1954

]tousing Act, referred to above, was the out-

growth of an extensive study made by leadinK

students and workers in this field, resulting in a

detailed report, in December 1953, entitled "Re-

port of the President's Advisory Committee 'on

Government Housing Policies and Programs"

(the "Advisory Report"). In stating the general

objectives of the housing program, this Report

said (p. 1):

To wipe out existing slums and to check

the spread of blight is a major goal of our.

housing program. To reach this goai we
must remove houses and clear areas of our

cities which are beyond recall; we must

restore to sound condition all dwellings

worth saving. In this way we ca_ estab-
lish as healthy neighborhoods vast areas

of our cities which are now blighted or

badly threatened by blight.

A piecemeal attack on slums simply will
not work occasional thrusts at slum

pockets in one section of a city will only
push slums to ether sections unless an

effective program exists for attacking the

entire problem of urban decay, l_rograms
for slum prevention, for rehabilitation of

existing houses and neighborhoods, and for
demolition of wornout structures an4 areas

must advance along a broad unified front

to accompliSh the renewal of our towns and
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cities. This approach must be vigorously
carried out in the localities themselves, and
will require local solutions which vary
widely h'om city to city.

summary of the reasons why a piecemeal at-
tack on slums will not work appears at pages
108-109 of the Report, which likewise discusses

in detail the things that must be done and the

appropriate role of the _ederal Govelmment, as

well as the many relevant facts shown by sur-

veys, census reports, and other sources (Advisory

Report, pp. 105-252). The Committee was of the

clear view that demolition of slums is not enough,

even new consh'uction is not enough; slums and

slum conditions must be eliminated by preventing

the spread of housing blight at earher stages by

replanning and redeveloping neighborhoods (Ad-

visory Report, pp. 111-112).

(e). State court decisions sustaining similar

projects have also specifically recognized the pro-

priety of the area-wide approach. "The evil

inheres not so much in this or that individual

structure as in the character of a whole neighbor-

hood of dilapidated and unsauitary structures."

Matter of _. Y. Gity Housing Autho_'ity v.

Mulle_; 270 K. ¥. 333, 341, 1 N. E. 2d 153, 155,

105 A. L. R. 905, 910. "The squalor which people

call slums does not consist of an isolated strue-

hire, but of a street or section of a city." l_oeller

v. Housing Authority of Portla_d, 198 Or. 205,

259, 262-3, 256 P. 24 752, 777, 779. Answer-

ing the contention tha_ the statute was invalid
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because not limited to particular bad pieces of

property, the court said in the Foeller ease (p.

262) : "One can readily understand that the prob-

lem which the area presents cannot be solved by

dealing with this or that specific house. The

mischievous results which the area yields come

from it as a whole, and particularly from the fact

that the useful and the outmoded are thrown

together promiscuously." Similar eontentions

were rejected for the same reason in State ex

rel. Bruestle v. Rich, 159 Ohio St. 13, 110 N. E.

2d 778, 789; In re Housing Authority, 233 N. C.

649, 65 S. E. 2d 761; In re Edward J. Jeffries

Homes Housing Project, 306 Mich. 638, 11 N. W. 2d

272; Stockus v. Boston Housing Authority, 304

)£ass. 507, 24 _. E. 2d 333; Herzinger v. City of

.Baltimore,203Md. 49, 98 A. 2d 87; Oliver v. City

of Clairton, 374 Pa. 333, 340-342, 98 A. 2d 47,

* 51-52; Hunter v. Norfolk Redevelopment & Hous-

ing Authority, t95 Va. 326, 78 S. E. 2d 893, 901;

_Kaskel v. Impelliteri, 306 N. Y. 73, 115 N. E.

2d 650; Gohld Realty Co. v. City of Hartford,

104 A. 2d 365, 370-1 (Conn.); Velishka v. City

of Nashua, 106 A. 2d 571, 574--575 (N. ]_.);

State on Inf. of Dalton v. Land Clearance for

Redevelopment Authority, 270 S. W. 2d 44, 53-

54 (Mo.).

12In most of these eases, the complaining landowner
claimed, that his property was no_ substandard or deteriorated
.and, in some, the property was commercial; "the courts ac-
knowledged these claims but nevertheless upheld the legisla-
tion because it relates to areas.
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(d). The teaching of this complex of legisla-

tion, expert opinion, and judicial decision is that

any particular taking for a redevelopment proj-

ect cannot be viewed in isolation but must be

tested against the standard of the needs of the

plan as a whole. The criterion must be similar to

that employed by this Court in United States

e$ tel T. 17. A. v. Welch, 327 U. S. 54:6, in which

it rejected the attitude of the Court of Appeals

which, as this Court put it (p. 551) : "first ana-

lyzed the facts by segregating the total problem

into distinct parts and, thus, came to the con-

clusion that T. V. A.'s purpose in condemning the

land in question was only one to reduce its lia-

bility arising from the desh'uetion of the highway."

The Court's view was that (pp. 552-553)- "In

passing upon the authority of the T. V. A. we

would do violence to fact were we to break one

inseparable transaction into separate units. We

view the entire transaction as a single integratsd

effort on the part of T. ¥. A. to carry on its

congressionally authorized functions."

2. Gommercial property may be taken as part

of _he execution of the a_'ea plan.--From the

area viewpoint, it is clear that the fact that ap-

pellants' property was used for commercial pur-

poses rather than as a dwelling does not, as ap-

pellants argue (App. Br. 11-13), prevent its

inclusion within the project area and its acqldsi-

_ion by eminent domain. In accordance with the
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_'ea_wide approach, the Redevelopment Act de-
fines real property to include land and also to
cover "land together wSth the buffdings, struc-
tures, fixtures, and other improvements thereon"
(See. 3 (m)), and authorizes the Redevelop_
ment Agency to acquire and assemble "real prop-
erty" (See. 5 (a)). These pro_sions are not
limited to dwelling structures for the obvious
reason that to exclude commercial holdings would
clearly hamper the full achievement of the proj-
ect, which would be only half-fulfilled at the stage
when all slum or substandard housing is de-
molished; the substitution of an adequate and
healthy neighborhood is the next step, and an
essential one. All structures in the area, com-
mercial or residential, must therefore be sub-
ject to the integrated plan, and none can have
a right to be left standing as individual obstacles

(though, of course, some may remain under the

plan). See the state cases cited supra, p. 39,

some of which involved commercial property.

If special exceptions existed, the project might

well be prevented by recalcitrant owners from

obtaining the space or opportunity to relieve the

various injurious factors--overcrowding of dwell-

ings, the lack of parks, proper thoroughfares, and

recreational areas and facilities, lack of light and

air, outmoded street patterns--which are prime

caLises of slums (Advisory Report, p. 108). In

any case, since the problem, as we have shown
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(supra, pp. 31 if), is not eonfiued to individual sub-

standard dwellings but extends to whole neighbor-

hoods and districts, the remedy must be equally

broad. A complete reorganization of the area is

ordinarily necessary in order to eradicate the

various causes of the evil. See Dr. Seckingcr's

affidavit, R. 11-12.

3. The fee titre to She Ia_d _ay notionally be

taken.--The overriding standard--the needs of

the redevelopment project as a whole--also shows

the error in the dish'ict court's view that there

are strict limitations on the taking of fee title.

See R. 63. If slum elea_'ance (in the stl_ct sense)

were the only goal, the district court might be

correct. But to replace the slum with an ade-

quate area which will not soon deteriorate, power

to take the fee is essential. For one thing, it

cannot normally be expected that individual

owners will have the desire, resources, or fore-

sight to replace the demolished structures with

the appropl_ate buildings. For another, reliance

can hardly be placed on an unorganized group of

individual owners to consh'uct and maintain, in

theh" proper proportions, all the varied build-

ings--residences of different types, commercial

establishments, recreational faeilities_which are

needed for a healthy commlmity not congenitally

destined to retrogl'ess. Thirdly, taldng of the fee

is necessary so that the Agency can impose the

restrictions on use of the property which will

prevent the recurrence of shun and substandard
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conditions. It is for reasons' such -as,thes6 tha_

state courts have upheld the general right to take

fee title for redevelopment projects. See State

ex tel. Bruestle v. Rich, 159 Ohio St. 13, 29, 110

N. E. 2d 778, 788; Foeller v. Housing Authority

of Portland, 198 Or. 205, 253-4, 256 P. 2d 752,

775; State on Inf. of Dalto_ v. Land Clearance

for Redevelopment Authority, 270 S. W. 24 44,

51, 57 (_o.).
4. The condemned area need not be limited to

the existing slums. Another section of the dis-

tric_ court's opinion (R. 68 ff) neglects the area

test in announcing harsh limitations on the Re-

_levelopment ,Agency's power to include in a

project property which is not now slum. What

we have said above about the power to take com-

mercial property and the need for fee title (supra,

pp. 40-42) applies here as well. The cardinal error

is to insist on confining Congress to the de-

struction of existing slums, leaving replacement

to the haphazard will and uncertain finances of

the various private owners. To assure the type

of neighborhood which is Congress' objective, the

area must be planned as a who]e and there must

be power to take the land, whatever the particu-

lar structure now standing thereon.

Above all, the district court could not have

written as it did without disregarding the proper

legislative aim of slum prevention. Deteriorating

areas which are not yet slums can be rehabili-

tated, and healthy neighborhoods which will not
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deteriorate can be established. As the Advisory

Report (refen'ed to supra, pp. 36-38) states (pp.

111-112) :

The Subcommittee has previously em-

phasized that through demolition and new

construction alone, it is impossible to elim-

inata slums because neither process goes at
the cause of the trouble. An1 examination

of the cost of the problem reinforces the

necessity for developing a much broader

approach to slum elimination. If the

nahn.e oi the problem itself did not require

it, budget considerations alone would be

sufficient to impel anyone who was sin-

cerely trying to eliminate slums to find

ways of preventing" the spread of blight in

its earliest stages; of rehabilitating dwell-

ings worth saving and of creating sound

healthy neighborhoods out of the e_sting

housing inventory. It is obvious that we

must check the cycle of decay before slums
are born.

Although it upholds the Act, the opinion below

closes with a curious attack on the plan for Pro_-

eet Area B, but does not seem to go so far as to

invalidate it (R. 73-75). Though the whole of

that plan is not before the Court on this appeal,

the observations of the district court impel us to

state that the facts in the record make it clear

that P_ojeet Area B is now a slum and a blighted,

substandard area falling squarely within the Con-

gressional classification. See the Statement,
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supra, pp. 7-9, and 1%. 10-14A, 20, 43--_4, 47-48_

Dr. Seckinger's uncontradieted _affidavit (1%.

10-14A, 43-44) is proof enough of this fact; Mr.

Searles' affdavit (1%. 15ff) adds further evidence

(see, especially, 1%. t9-20); and the separate ap-

pend_ containing the _edevelopment plan (see

fn. 2, supra, p. 7) furnishes detailed documentation.

And the redevelopment plan for the area shows

that the particular uses to be made of the land

were designated in view of the many factors, such

as diversity of population, availability of streets

rfnd recreational areas, which contribute to the

production of slums. The district court's asser-

t_ion (1%. 74) that "the purpose of the plan, in

addition to the elimination of slum conditions, is,

to c_eate a pleasant neighborhood," results only

from rejection of various individual considerations.

because no one of them was the sole purpose of the

plan. Thus) the plan requires that one-third of the

dwellings be low-rentunits. Supra, pp. 8, 24. But

this limitation does not mean that the factor of

10W-rent housing was improperly slighted; sensi-

ble: planning .requires.' avoidance of maladjust-

ments between_supply and need in various cate-

gories of dwellings (see Advisory 1%eport,pp.

137-138). l_or does the, fa_t that the streets and

a:lleys, as they must, fo_ow the general pattern

for the D.istrict of Columbia, while the plan pro-

vides that,contain of the streetswil'l be widened,

re_der the factor of stree_ patterns completely
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irrelevant:' 01early, the purpose of the plan was

not just to create a "pleasant neighborhood"

but to prevent the recurrence of slum condi-

t-ions--giving appropriate weight to all the causes

of such conditions and the best available methods

of prevention. Dr. Seckinger specifically declares

that failure to take all the properties could jeop-

ardize the f_ent of the fundamental purposes

of the plan and would create sore spots and health

dangers (1%. 11-12).

Here, too, the district court erred because it

segregated the problem into separate and distinct

parts, and failed to take account of the totality.

This shortsightedness is particularly revealed in

the court's consideration of the other redevelop-

ment decisions and similar eases (1_. 69-73).

These opinions concern areas and plans quite

comparable in their facts and setting to those of

Project Area B, and the courts sustain the

statutes against broad challenge without the quali-

fications and restrictions thought necessary here.

See fn. 5, s_prc% p. 17 (Kaskel v. I_?_pellite$'i,

306 1_. Y. 73, 115 N. E. 2d 659, is a recent

noteworthy example). But in its smwey of those

cases, the district court concludes incorrectly

that in each instance there were much more com-

pelling circumstanees and, at the same time, the

23One of the reasons for repealing the prohibition against
use ofalley dwellings in the District o_ Columbia was stated
to be that many of these dwellings would be eliminated under
redevelopment plans. S. l_ep. No. 176% 8Sd Cong., 2d sess.
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court wholly disregards the statements in, and the

tenor of, the opinions upholding the legislation.

These decisions actually support the Govern-

menus position to the hilt, but the court below_

which at bottom differs sharply from the state

courts, does not really accept them at their proper

weight. See also Butt v. Pittsburgh, 340 U. S.

802, upholding the Pittsburgh redevelopment plan

on the authority of United States ex rel. T. lI. 'A. v.

Welch, 327 U. S. 546, supra, pp. 23, 267 39-40.

,. T_E LEG_S_AT_W AN. X, mN_STRAT_ .R_RmNATION O_
T]F[]_ NECESSITY OR DESIRABILITY OF TAKIIqG PROPERTY ]FOE

I%EDRVELOPiYfENT PURPOSES IS RARELY, IF EVER, SD-BJECT TO

OVRR_m_ Rr _E CO_mTS

The district court's opinion shows that it con-

ceived its position as being a general supervisory

authority over execution of the redevelopment

program. It stated (1_. 65) "We hold that the

necessity for the seizure of the title to a parcel

of real estate involves facts and judgment, that

these are essentially for the administrators, and

that the function of the-courts is limited to deter-

mining whether the conclusions of the admin-

istrators are withi_ reason upon the record and

within the congressional delegation of authority."

[Emphasis added.] Elsewhere, the opinion in-

dicates that the court should undertake to deter-

mine whether the boundary ilne of the area was

properly drawn (R. 69, 73-74), and the whole

document is instinct with the view that the court's

role in passing upon the need for condemnation
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and redevelopment is active and large. How-

ever, this conception of the judicial function is

clearly contrary to the settled doch'ines.

1. As pointed out at the beginning of our argu-

ment (supra, pp. 22-23), alegislative determination

that the use for which property is to be taken is

a "public use" is nearly immune from judicial

scrutiny. See U_ited States ex ret T. 17. A. v.

Welch, 327 U. S. 546, 552, 557. Here, Congress

has expressly authorized the taking of property

on an area basis and has specifically characterized

redevelopment uses as "public" (supra, pp. 4-5).

There is more than adequate support for this

legislative determination. Supra, pp. 19-21, 23-24,

31ff. Insofar, therefore, as the cotu't below seeks to

revise the Congressional decision to plan_n area

basis, it has plainly stepped beyond its proper

bounds.

2. The £xt_ther question of the necessity or

expediency of the condemnation of the particular

property is, as this Court has many times de-

clared, a legislative or political question not the

subject of judicial inquiry, t_indge Go. v. Los

Angeles, 262 17. B. 700, 709; Josli?_ Go. v. Provi-

dence, 262 U. S. 668, 678; Brag.q v. Weave_; 251

U. S. 57, 58--59; Sears v. Gity of Akro_b 246 U. S.

242, 251; Boo_ Go. v. Patterso$b 98 U. S. 403, 406.

This rule embraces the amount of property which

sho_dd be taken. "The use for which the land is

b be taken having been determined to be a public
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use, the quantity which should be taken is a legis-

lative and not a judicial question. Shoemaker v.

United States, 147 U. S. 282, 298." Udited States

v. Gettysburg Electric Ry., 160 U. S. 668, 685;

Sweet v. Bechet, 159 U. S. 380, 395. The

principle likewise precludes judicial inquiry

.as to whether fee title or some lesser interest

would serve the governmental purpose. United

.States v. State of South Dakota, 212 F. 24 14

(C. A. 8) ; Simmonds v. United States, 199 iF. 2d

:305, 306-307 (C. A. 9) ; United States v. State of

.New York_ 160 F. 2d 479, 480, 481 (C. A. 2), cer-

iiorari denied, 331 U. S. 832; United States v.

.Kansas City, Kan., 159 _. 2d 125, 129 (C. A. 10);

United States v. 6.74 Acres of Land in Dade

County, Fl'orida, 148 ]_. 2d 6t8, 620 (C. A. 5);

United States v. Meyer, 113 F. 2d 387 (C. A. 7),

certiorari denied, 311 .U.S. 706. "Necessity"

-within the meaning of this principle does not

mean "indispensable" in the sense ._hat the proj-

ect could not be executed without+ the particular

.land. On the contrary, the statutes and the deci-

sions, in describing the extent of the administra-

tive discretion) have employed synonyms such as

"expedient" (Rindge Co. v. Los Angeles, 262

_TJ. S. 700, 709), "advantageous" (Old Dominion

Co. v. United States, 269 U. S. 55, 66-67), "desir-

able" (United States v. Carmack, 329 U. S. 230,

247), and "advisable" (Simmonds v. United

States, 199 iF. 2d 305, 306-307).
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Under the procedure of the Redevelopment

Act, the necessity for taldng particular lands is

determined when the boundaries of the project

area are adopted by the Planning Commission

and approved by the District Commissioners

(See. 6). Thus, appellants' notion (App. Br. 14)

that a court is empowered to 'examine the bound-

ary lines and determine whether one property

on _ourth Street might be included, while other

properties in the same block, across the street,

or in the next block are excluded, represents an

assertion of power to review the necessity for the

taking and thus invades a field which is tra-

ditionally immune from judicial inquiry. _ore-

over, Congress was specifically advised as to the

effect of the Redevelopment Act. The Senate

report on the legislation stated that the Act

"places great reliance upon the adequate dis-

cretion of the National Capital Park and Plan-

ning Commission, subject to the approval of the

District Commissioners, to prescribe appropriate

plans and rental specifications which shall con-

trol the development project areas," and went

on to emphasize the fact that the personnel of

these two public bodies, as well as that of the new

agency "is such as to entitle them to public con-

fidence." S. l_ept. No. 591, 79th Cong., 1st sess.,

pp. 4-5.

_or a eour_ to oversee the choice of a bound_:ry

line or the size of the project area would not only
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run counter to the decisions in this field, but it

wvould also involve many practical difficulties.

The process of review would almost inevitably

involve simply a comparison with other possible

locations of the boundary line and a weighing of

the various considerations favoring one location

-or another. And the premise that there is an

administrative record similar to those in proceed-

ings of administrative agencies--the premise of

the court below, supra, p. 47--misconceives the

nature of the authority. The selection of a site

is often an engineering question. U_ited States

v. 40.75 Acres of Land, 76 l_. Supp. 239, 249

(Iq. D. Ill.). Many factors of judgment are in-

volved and ordinarily there is no occasion to re-

duce these considerations to formal record. See

e. g., United States v. Willis, 211 l_. 2d 1 (C. _.

8), certiorari denied, 347 U. S. 1015. Indeed, at

times, interests of national _ security or other

.governmental reasons may preclude a detailed

discussion of the precise reasons why the taking

was necessary. _ Neither constitutional _to_ statu-

tory provisions require the preparation of any

such formal record (dealing with each parcel)

which is subject to review for reasonableness:

3. Some of the decisions of lower courts have,.

:t4For example, in United _tates v. Me_eht_nts T_a_sfer &

_qtorage Go., 144 F. 2d 394 (C. A. 9), it was only while the
appeal was pending that itwas known that operations in the
.Pacifi.c were approaching a critical stage, an important factor
in weighing the necessity of taking ware-house space in
Seattle, Washington..,



52

in diotum, _ asserted a limited power of judicial

review, phrased in _erms of determining whether

• he administrative official acted in "bad faith"

or "arbitrarily or capriciously." Rather than

recognizing any such qualification, this Court has

stated that, once the question of pubhc use has

been determined, "the judicial function is ex-

hausted; that the extent to which such property

shall be taken for such use rests wholly in the

legislative discretion, subject only to the restraint

_aat just compensation must be made." Shoe-

maker v. United States, 147 U. S. 282, 2982 _ In

United States v. Garmaok, 329 U. S. 230, 243, the

Court found it unnecessary to determine whether

the selection could have been set aside by the

courts as unauthorized by Congress if the desig-

mated officials had a._ed in bad 2aith or so "ca-

priciously and arbitrarily" that theft" action was

_thout adequate determining principle or was

unreasoned. This was because the finding of the

_rial court characterizing the action as "a.rbi-

_5We do not know of any case where the final decision of a
federal court has resulted in denying the authority to con-
demn by application of the asserted power.

_oBecause the necessity, and expediency of the taking may
be dete_unined by such agency and in such mode as a state

_nay designate, a legislative or adn_nistrative hearing is
not essential to due process. B_'agg v. Weaver, 251 U. S.
57, 58; Riddle Go. v. Ios Angel_s, 262 U. S. 700, 709; Josl_
,Go. v. Providence, 262 U. S. 668, 678; Adlrmzdavb Ra_ay
v. Ne_a :Yorb _tate, 176 U. S. 335, 3_9. In the present caso_
_uch a hearing is required by the/_et (See. 6 (b) (2)), and
_vas actually held (R. 21).
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trary'" was, in fact, a finding largely of the com-

parative undesirability and lack of necessity for

selection of the site, which were "matters for leg-

islative or administrative determination rather

than for a judicial finding". Ibid., p. 247. Sim-

ilarly, in United States v. 43,355 Square Feet of

Land in King County, Wash., 5I F. Supp. 905,

909 (W. D. Wash.), the 'trial court held that the

Government was acting capriciously and arbi-

trarily. In reversing the judgment in that case,,

%he court of appeals said: "In essence, while pro-

testing the contrary, the court substituted its.

judgment on the question of public necessity for

that of the Secretary * * * " United States v.

Merchants Transfer & Storage Co., 144 1% 2d 324,

326 (C. A. 9). More recently, in United States

v. Willis, 211 F. 2d 1 (C. A. 8), certiorari denied,

347 U. S. 1015, the appellate court reversed a trial

court's conclusion that the administrative officers

had acted in bad faith, or arbitrarily or capri-

ciously, in seeking to acquire particular lands for

a darn and reservoir project.

These examples show that the attempted quali-

fication 0£ "arbitrary or capricious conduct" al-

Ways leads the courts to an examination of the

vazious factors upon which the administrative

determination is based and to a judicial analysis

ef the weight to which such factors are entitled.

2[ conclusion--whether characterized as "arbi-

trary or capricious" or in "bad faith "--that
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_hose factors are not entitledto the weight ac-

corded to them by the administrative officers

would almost always represent no more than a

judg_nent of the court that the purpose might be

accomplished without _aking the land in question

or by selee_ug some other site for the projectY

The discretion to make such a judgment rests in

the legislature and those to whom it delegates

the authority, not the courts. See supra, pp.

47-52; see also,, the state redevelopment cases,

e. g., Kaskel v. I_pel_iteri, 306 N. Y. 73, 115

N. E. 2d 659. We may add that, of course,

there has not been any claim that the Redevel-

opment Agency, the Planning Commission, or

the District Commissioners acted for ulterior

lourposes or from malice toward this or any

other property owner.

_. _m_Am _r_oeEr_Ys_A_s _ _os_s OF_ AcQ_smo_

D_r_ o_ SE_E_O_ O_ rA_O_ r_orF2_s _0 B_
AcQ_ _o s_w T_os_

1. Appellants challenge the adequacy of the

.Act's standards _or guiding administrative action

(App. Br. 13-16), and the court below likewise

made some observations on that subject (R. 69).

:But we are not dealing here with a regulatory

statute. I_o problem of delegation of discretion

_'Of interes_ in this connection is the opinion in U_e_
_ta_es v. ]_0.7_Acres of Zand, 76 F. Supp. 239, 9A7-PA9 (N. D.
Ill.), tracing the relatively recent origin of the qualification
expressed by some courts.
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to make laws or impose penalties is involved.
Cf. Scheehter Corp. v. United States, 295 U. S.

495, 538-539. Congress exercised its appropriate

function when it determined the purposes for

which the power of eminent domain is to be

exercised. That the subsidiary question whether

particular property is ' needed to execute that pur-

pose is called a legislative, rather than a judicial,

issue does not mean that it is a law-making func-

tion which must be performed by Congress itself.

Such details in execution of the purpose stated

by Congress have been delegated in the most gen-

eral terms at least since the Act of August 1, 1888,

25 Star. 357, 40 U. S. C. 257, authorizing con-

detonation whenever the Secretary of the Treas-

ury or other government officer is empowered to

acquire land for public purposes. The authority

to acquire land has been expressed by Congress in

a wide variety of statutes, with numerous varia-

tions as to the amount of discretion vested in

administrative officers to select the particular

properties. At times, it has been given in statutes

appropriating funds for particular purposes.

United States v. Advertising Checking Bureau,

204 1% 2d 770 (C. A. 7); Polson Logging Co. v.

United States, 160 1_. 2d 712 (C. A. 9); United

States v. Threlkeld, 72 1_. 2d 464 (C. A. 10),

certiorari denied, 293 U. S. 620. Thus, the broad

delegation to the President of the authority to

select the projects to be carried out under the

National Industrial Recovery Act was not a dele-



56

gation o£ power to make law. United States

v. Dieo_na_n, 101 _. 2d 421, 425 (C. A. 7), and

eases there cited. The question here is similar to

_aat when an appropriation act is attacked as

constituting an unlawful delegation of legislative

power. Only the most general standards are

needed to guide the spending of public money.

"That Congress has wide d_seretion in the matter

of prescribing details of expendihn'es for which

it appropriates must, of com'se, be plain." Gi_v-

ci_nag Soap Go. v. U_i$ed Sta_es, 301 U. S. 308,

321-322. A similarly broad eritm'ion should be

all that is required to direct the exercise of con-

demnation authority.

2. Even if the sfrieter rule applicable to regu-

latory legislation were to govern, the Redevelop-

ment Act would ea_dly smwive the test. Section

2 contains a policy declaration refem'ing to "sub-

standard housing and blighted areas," to the

"use of buildings in alleys as dwellings for lnunan

habitation," to injuries to "public health, safety,

morals, and welfare," to "the discontinuance of

the use for human habitation in the Dish'ict of

Columbia of substandard dwellings and of build-

ings in alleys and blighted areas," to "the sound

replanning and redevelopment of an obsolescent

o1" obsolescing portion" of the District of Colm]_-

bin, and to "comprehensive and coordinated plan-

ning" of the Disfrict. Section 3 ("Definitions")

contains further guides, as do the operative pro-

visions of the Act (e. g., Sections 5, 6, 7, 11).
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These factors furnish standards comparable to

many of the regulatory statutes which this Court

has upheld. See, e. g., Lichter v. United States,

334 U. S. 742, 785-786. The district court and

appellants complain, however, that they do not

know what a "blighted" area is. BUt if the con-

tent of this general criterion cannot be gathered

from the remainder of the Act and its history

(as we believe to be the case), surely there are

sufficient pointers to its meaning Lu the com-

parable provisions of the 38 state and territorial

redevelopment statutes. Cf. Fahey v. Mallonee,

332 U. S. 245, 250-253. With that background,

the purposes and limits of Congressional action

become clear beyond debate. The state courts

have sustained their redevelopment statutes

against similar attacks o_ the standards an-

pour_ced by the _arious legislatures. See Gohld

Realty Co. v. City of Hartford, 104 A. 2d 365,

371-2 (Conn.); Velishka v. City of Nashua, 106

A. 2d 571, 575 (N. I-L); Belovsky v. Redevelop-

ment Authority, 357 Pa. 329, 342, 54 A. 2d 277,

283; Hcrzinger v. Mayor & City Council of Bal-

timore, 203 _d. 49, 98 A. 2d 87, 93; _ Kaskel v.

I_npelliteri, 306 N. Y. 73, 115 _. E. 2d 659;

Crom_nett v. City of Portland, Sup. ffud. Ct. of

maine (Sept. 3, 1954); Stat_ on Inf. of Dalton

v. Land Clearance for Redevelo_ent Authority,

270 S. W. 2d 44, 54-56 (Mo.). _

18We also agree with the additional discussion of this
point in the brief submitted on behalf of the Commissioners
of the District of Columbia.
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CONCI",USIOIq

:For the _oregoing reasons, it is submitted that

the judgment appealed h'om should be affn'med.

Respectfully submitted.
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